
Introduction- Ohio 
 
This information is intended to familiarize women with employment discrimination law 
in Ohio so that they may assess the strengths of any claims they may have and understand 
their rights so that they may informatively talk to their employers if discrimination 
occurs.  
 
Generally, the Ohio anti-discrimination law R.C. 4112 makes it illegal to discriminate 
against women because of their sex.  While the focus here is on sex, it should be noted 
that R.C. 4112 also makes it illegal to discriminate based on race, color, religion, national 
origin, disability, age, or ancestry. Women should read the “Filing Procedures” and 
“Remedies” sections to understand the process involved in bringing a claim and what 
remedies they should expect. 
 
Anyone seriously considering taking legal action should consult an attorney. Women 
should also be aware that those who take their cases to court are not often successful, and 
large awards are rare. Women may be more successful pursuing alternative dispute 
resolution methods such as those offered by the Ohio Civil Rights Commission, where all 
administrative claims must begin.



Ohio1- What Does the Law Say? 

Where is the law regarding sex discrimination in employment in Ohio found? 
 
Ohio’s Revised Code Chapter (“R.C.”) 4112 outlines prohibitions against sex 
discrimination in the workplace. 2  
 
To whom does R.C. 4112 apply to? 
 
R.C. 4112 has provisions prohibiting discriminatory practices by employers, employment 
agencies or personnel placement services, and labor organizations.3  R.C. 4112 protects 
employees who may be discriminated against because of gender, race, color, religion, 
national origin, disability, age, or ancestry.4 
 
Under R.C. 4112, what is illegal? 
 
R.C. 4112 prohibits your employer from discriminating against you because of your 
status as a woman with respect to hiring and firing decisions. 5  Additionally, your 
employer is prohibited from discriminating against you based on your sex with regards to 
other employment decisions such as tenure, terms, conditions, or privileges of 
employment.6 
 
What is an "employer" this law? 
 
An "employer" is any person employing four or more persons within the state.7  An 
employer is also considered to include any person acting directly or indirectly in the 
interest of an employer.8  State organizations and any political subdivisions of the state 
also qualify as employers.9 
 
What is an "employee" under this law? 
 
An employee is an individual employed by any employer, but the term employee does 
not include individuals employed in the domestic service of the employer.10 

Are women a "protected class"? 
 
Yes. All sex discrimination is prohibited by R.C. 4112.02, regardless of whether the 
victim is male or female.11  However, employment discrimination based on sexual 
orientation is not actionable under this statute. 12 
 
Is there a federal law regarding sex discrimination? 
 
Yes. Federal law prohibits sex discrimination by statute – the statute is called Title VII.13  
In Ohio, you may file a discrimination claim under both R.C. 4112.02 and Title VII. 14  
 



Are the requirements for establishing my case under state law different under 
federal law? 
 
No. The requirements for establishing your sex discrimination case are the same under 
Title VII and Ohio law.15 
 
How does the state law compare with federal in terms of coverage? 
 
While Title VII only covers employers with 15 or more employees, chapter 4112 covers 
employers with 4 or more employees.16 In addition, Title VII also places limits on how 
much you can obtain in damages, but Chapter 4112 has no limits.17  
 
Is it ever okay for my employer to treat or impact women differently because of 
their sex? 
 
In limited instances, yes. If your employer can show that there was a legitimate business 
reason, sometimes called a legitimate business necessity, to treat you differently because 
of your sex, then that conduct will not be considered discrimination.18  
 
In a nutshell, what must I prove to win my case? 
 
You must prove that you were treated differently because of your sex and not for any 
other reason.19 For instance, if you were fired, you have to prove that you were fired 
because you are a woman, and not because your work was unacceptable.20 In any 
discrimination case, you will have the ultimate responsibility of persuading the judge or 
jury that there was discrimination against you based on your sex.21  
 
What could my employer do to deny my allegations, and how do I respond to its 
denials? 
 
Ohio courts use a three step process to evaluate sex discrimination cases.22  Initially, you 
are given the opportunity to present evidence of discrimination.23  In response, your 
employer can give a reason for why the adverse action taken against you was not 
discriminatory.24  In order to win, you will have to offer evidence that shows that the 
reason given by your employer was a false reason given to cover up the discrimination.25 
 
Does it matter when the discrimination occurred? 
 
Yes.  If you want to file a charge with the Ohio Civil Rights Commission, you must file it 
within 6 months of the date the discrimination took place.26  If you choose to file a court 
claim under Ohio’s anti-discrimination law, R.C. 4112, you must file within 6 years of 
the date that the discrimination happened.27 
 
 
 
 



 
What options do I have if I my employer has fewer than 4 employees? 
 
You cannot file a charge with the OCRC or bring a claim under R.C. 4112 if your 
employer has fewer than 4 employees.28  However, you may be able to bring a personal 
injury claim in civil court against your employer, depending on the type of discrimination 
you experienced. 
 
Who enforces the law? 
 
In Ohio, both the OCRC and the courts enforce R.C. 4112.  You do not have to file with 
the OCRC before filing a claim in court, but you may want to do so in order to avoid the 
costs and time associated with filing in court.29  If you file with the OCRC, you will not 
be precluded from later filing a court claim.30 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 



 
Ohio- Unequal Pay 

 
It Happened to Me: A Real Story 
Wage Discrimination 
 
Vernell entered into a contract with Nationwide General Insurance for an annual salary of 
$66,000, a salary grade 18, and certain benefits that are attached with such a salary grade, 
including parking privileges, relocation benefits and immediate participation in the 
management incentive compensation program.  Vernell argued that her employer’s 
compensation scale favored male employees.  For instance, males in positions 
comparable to Vernell received very different salaries, salary grades and benefits. Vernell 
filed both an Ohio and Federal claim against her employer, Nationwide General 
Insurance Company, for sex discrimination and constructive discharge. Her employer 
failed to justify the differences in wages and argued that they entered into an employment 
contract with Vernell for a certain rate and benefits.  The jury found in favor of Vernell 
on all of her claims.  All together Vernell received $386, 235 for the discrimination she 
suffered. 
 
Sutherland v. Nationwide Gen. Ins. Co. (1994), 96 Ohio App.3d 793, 645 N.E.2d 1338. 
 
 
How do I prove that I am being paid less because I am a woman? 
 
Under Ohio’s Minimum Fair Wage Standard Act, to prove you are not receiving equal 
pay, you must prove your employer paid you, the female employee, less than the other 
employee(s) of the opposite sex for work of “like or comparable character.”31 
 
How do I know if I have a "like or comparable" position? 
 
There are two steps to show you have a "like or comparable" position. First, you must 
perform “equal work” or the actual duties of the job/position must have important 
common characteristics.32 Second, you must show that the positions required equal "skill, 
effort, responsibility, and working conditions."33 If your answer is “yes” to both of these 
steps, you can prove you have a "like or comparable" position.  
 
What does it mean to do “equal work”? 
 
Equal work does not mean every single aspect of the two jobs have to be identical.34  
However, the job being compared to your own must be “substantially equal” in skill, 
effort, responsibility, and working conditions.35  
 
Do I have to compare my salary to someone of the opposite sex? 
 



No.  If you have highly credible evidence that your employer intentionally gave you a 
lesser salary only because you were woman, you are not required to present additional 
evidence of the salary of the opposite sex.36   
 
What would be considered highly credible evidence? 
 
An example of highly credible evidence is when a woman confronts her employer about 
her salary concerns and the employer responds by saying he did not have to hire 
women.37  In addition, he may say he relied on men for the bulk of the work and did not 
know how to make the salaries fair.38  In such a case, the court may determine that these 
statements prove that the employer engaged in some form of sexual bias when 
determining the salaries for its employees.39 
 
Must I prove that my employer intentionally paid me less because I am a female? 
 
No. An employer violates the law if members of one sex receive lower pay than members 
of the other sex, for like or comparable work, regardless of whether the employer knew 
about it or meant to do it.40  
 
I have enough to make a sufficient claim. Now what? 
 
Your employer must now give an explanation for the differences in salary between you 
and the comparable male employee.41  Your employer is justified in paying different 
wages if it is based on:  (1) a seniority system; (2) a merit system; (3) a system which 
measures earnings by the quantity or quality of production; or (4) a wage rate differential 
determined by any factor other than race, color, religion, sex, age, national origin, or 
ancestry.42  
 
How do I respond to my employer’s evidence? 
 
If your employer offers a reason for wage differences, then you must show that the reason 
given by your employer was mere pretext.43 Pretext is a false, non-discriminatory reason 
given to cover the real, discriminatory reason for the discrimination.44  You can show 
pretext by showing that the reason given by your employer is not supported by the 
evidence because the information he or she provided is insufficient to explain the wage 
gap between you and your male counterparts.45   
 
Are there any other laws that protect me from receiving unequal pay for equal 
work? 
 
Yes.  To protect females against unequal pay Ohio has two laws: R.C. 4112.02 and the 
R.C. 4111.17, also known as the Minimum Fair Wage Standard Act (MFWSA).46   
 
How do these laws differ? 
 



R.C. 4112.02 applies only to employers with over four employees while the Minimum 
Fair Wage Standard Act (MFWSA) applies to all employers.47 Under R.C. 4112.02, no 
employer can discriminate in compensation or terms, conditions, or privileges of 
employment based on sex.48 Under the MFWSA, no employer can discriminate in any 
way in the payment of wages between the sexes for work of like or comparable character 
or work of like or comparable operations.49 
 
Do I have to prove that the discrimination occurred because of my sex under R.C. 
4112.02? 
 
Yes.  You have to show that you were discriminated against in terms of your salary 
because you were a woman.50 
 
When should I bring my claim? 
 
You must file your R.C. 4111.17 claim within one year after the date of the violation.51 
However, if you have been at your place of employment for a number of years, the 
discrimination may be considered continual.52  In this case, you may not be restricted by 
the one-year limitation because the discrimination occurs with every pay check.53  
 
If you plan to file under R.C. 4112.02, see the “How To File a Claim” section. 
 
What would be considered the date of violation? 
 
The date of violation is the last date on which the wage discrimination occurred.54  This 
means that you can bring a claim within one year of your last discriminatory paycheck.55 
 
Who is responsible for implementing and enforcing my wage discrimination claim?  
 
The Ohio Department of Commerce’s Wage and Hour Bureau is responsible for 
enforcing your wage discrimination claim under R.C. 4111.17.  The Ohio Department of 
Commerce can be reached at (614) 644-2239 and you can reach them at their website.56 
 
If you plan file under R.C. 4112.02, please visit the “How to File a Claim” section. 
 



Ohio- Sexual Harassment 
 

It Happened to Me: A Real Story 
Sexual Harassment 
 
Phyllis Delaney, Karen Watts, Brenda Lackey, and Marlene Schiedt worked as waitresses 
at a restaurant owned by Skyline Lodge, Inc.  In 1990 the manager, Peter Boucher, began 
acting inappropriately.  He told offensive jokes and made sexual remarks to these four 
women in the public and work areas of the restaurant.  He also referred to the waitresses 
by derogatory names, made unwelcome comments about Phyllis’s breasts, and made 
comments to Marlene about her performance in bed.  The women asked Peter to stop, but 
he refused.   
 
In November 1990 the women complained to the operations manager of Skyline about 
the sexually harassing conduct.  In response, the manager told Peter to stop telling 
offensive jokes to those who might not appreciate them.  Five days after reporting the 
conduct, the operations manager told the waitresses that their allegations about Peter 
were false, to drop the issue if they wanted to keep their jobs, and fired Phyllis.  
 
Peter stopped telling inappropriate jokes directly to the waitresses, but continued to tell 
them in their presence.  One time, he lowered his pants while staring directly at Marlene.  
Also, he threatened two of the women by telling them that he kept a gun in his car and 
that he would not hesitate to use it if anybody got in his way.   
 
The women complained about Peter again, this time to the controller of Skyline.  They 
were all fired by the middle of December, 1990.  They sued Skyline for sexual 
harassment and won.  The jury awarded damages in the following amounts: $33,000 to 
Phyllis, $20,000 to Karen, $16,000 to Brenda and $16,000 to Marlene.  On appeal, the 
verdict and awards were sustained.   
 
Delaney v. Skyline Lodge, Inc. (1994), 95 Ohio App.3d 264, 642 N.E.2d 395. 
 
I think I am being sexually harassed at work, how do I prove it? 
 
There are two ways for you to make a sexual harassment claim: (1) ‘quid pro quo’ 
harassment or (2) ‘hostile environment’ harassment.57  “The terms ‘quid pro quo’ and 
‘hostile work environment’ harassment serve to distinguish roughly between cases in 
which threats are carried out (quid pro quo) and cases in which threats are not carried out 
or are absent altogether (hostile work environment).”58 
 
What is Quid Pro Quo Harassment and how do I prove it? 
 
Quid pro quo harassment exists where an employer conditions employment benefits upon 
whether or not the employee performs favors that are sexual in nature.59  This type of 
harassment occurs when a woman is, for example, fired or not promoted for failure to 
submit to her harasser’s "advances, requests or conduct."60  



 
To successfully prove a claim for quid pro quo sexual harassment, you must show:  
 
(1) You, the employee, are a member of a protected class; 
(2) You were subjected to unwelcome sexual harassment in the form of sexual advances 
or requests for sexual favors; 
(3) The harassment complained of was based on sex; 
(4) Your submission to unwelcome advances was an express or implied condition for 
receiving job benefits, or that your refusal to submit to a supervisor's sexual demands 
resulted in tangible job detriment; and 
(5) There is some basis for holding the employer liable.61 
 
Am I a member of a protected class? 
 
Under Ohio’s antidiscrimination law, women are a protected class.62  
 
What is unwelcome sexual harassment? 
 
Unwelcome sexual harassment consists of behavior like sexual advances, requests for 
sexual favors, and verbal or physical conduct of a sexual nature.63 
 
What does it mean for the harassment to be based on my sex? 
 
Essentially, it is harassment that is brought on because of a person’s sex, such as being a 
woman.  Harassment because of sex is the essential element needed to bring a sexual 
harassment claim.64 
 
How do I prove that the unwelcome advance was a condition for receiving a tangible 
job benefit? 
 
You can prove this element if you can establish that your refusal of sexual advances 
would or did result in your being fired, demoted, or not promoted.  In one instance, a 
female employee was reprimanded by her supervisor for failing to complete a project in 
four days that would normally take 2-3 months.65  Prior to being assigned this 
unachievable task, she had refused to sleep with her supervisor while they were away on 
a business trip.66  The court decided that these facts could be enough to establish quid pro 
quo sexual harassment.67 
 
What is a tangible job benefit? 
 
A tangible job benefit is a raise or a promotion, or something along these lines.68 
 
 
 
 
 



How do I show that there was some basis for holding my employer liable? 
 
In an action for quid pro quo sexual harassment, your employer will be held responsible 
for the conduct of its supervisory employees, who have authority over hiring, 
advancement, dismissal and discipline of employees.69 
 
What is "Hostile Work Environment" sexual harassment and how do I prove it? 
 
Hostile work environment harassment refers to situations where there is a pattern of 
harassing conduct or behavior, and such behavior unreasonably interferes with an 
individual’s work environment by creating an intimidating, hostile, humiliating or 
sexually offensive work environment.70 
 
To successfully prove a claim of hostile-environment sexual harassment, you must show: 
 
(1) that the harassment was unwelcome;  
(2) that the harassment was based on sex;  
(3) that the harassing conduct was sufficiently severe or pervasive to affect the terms, 
conditions, or privileges of employment, or any matter directly or indirectly related to 
employment; and  
(4) that either the harassment was committed by your supervisor, OR your employer, 
through its agents or supervisory personnel, knew or should have known of the 
harassment and failed to take immediate and appropriate corrective action.71 
 
Please refer to subsections above for information on how to prove the first three elements 
of a hostile work environment case. 
 
How do I show that the discriminatory conduct was sufficiently severe or pervasive 
to create a hostile work environment? 

In order to establish a case for hostile work environment under sexual harassment, the 
alleged harassment has to be severe and pervasive enough to alter the terms and 
conditions of your employment.72  In reviewing your case, the court will look to the facts 
and surrounding circumstances in order to assess the work environment as a whole.73 
 
Mere inappropriate conduct, such as a co-worker saying something that is insulting, is not 
enough to establish a hostile work environment.74  In addition, isolated uncomfortable 
incidents in the workplace, including unwelcome touching by male co-workers and being 
told dirty jokes by male co-workers, may not be considered sexual harassment.  
Therefore, when building your case, you must consider if most people in the same 
situation would feel compelled to resign under similar circumstances.75 

How do I show that my employer knew what was going on? 

Your employer may be held accountable for not responding adequately to a sexual 
harassment allegation within the workplace.76  Your employer’s response to the claim has 



to be reasonable in light of the facts your employer knew or should have known, such as 
the alleged hostile behavior.77  

The best way to show that your employer knew of the conduct is by filing a complaint. 
After you file a complaint with your employer, it is your employer’s responsibility to 
exercise reasonable care to prevent and correct the behavior.78  You also have the 
responsibility to take advantage of any preventive or corrective opportunities provided by 
the employer or to avoid harm otherwise.79 
 
My employer has fewer than four employees – is there anything I can do? 

Yes.  In Ohio, there is both a statutory and common law cause of action for sexual 
harassment.80  The statute which prohibits sexual harassment by employers applies only 
to employers that have at least four employees.81  Therefore, if your employer has fewer 
than four employees, you cannot bring a statutory claim, but you may bring a common 
law tort claim which is not subject to the statutory restrictions.82  

In order to prove hostile work environment or quid pro quo sexual harassment under the 
common law claim, you must meet the requirements discussed above and also show that 
there was a past history of sexual harassment that the employer knew of or should have 
known about.83 

Can I file a claim against my boss/supervisor under Ohio law? 

Yes.  You can file a claim for sexual harassment against both your harassing supervisor 
on an individual basis and your employer on the basis that your employer knew about or 
should have known about the harassment but took no action.84  You may sue both 
because the Ohio anti-discrimination statute prevents acts of discrimination by any 
“employer,” which includes any person acting directly or indirectly in the interest of the 
employer.85  

Can I bring a claim against my co-worker if he is not my boss or supervisor? 

Yes.  You can sue your employer for sexual harassment by a co-worker if you can show 
your employer knew or should have known of the conduct but failed to take action to stop 
the harassment.86  You can also sue co-workers directly, rather than in addition to your 
employer, for sexual harassment at work under Ohio’s anti-discrimination statute.87 

I complained to my employer and they reprimanded the harasser. Can I still file a 
claim? 

Under these circumstances, it would not be possible to file a successful claim against 
your employer because you will be unable to satisfy the requirement that your employer 
knew of, or should have known of the harassment, but failed to take action.88   



What if my harasser is also a woman? 

You can file a claim for sexual harassment by another woman.  Ohio’s statutory 
prohibition against discrimination “because of sex” in terms or conditions of employment 
includes sexual harassment of any kind that meets the statutory requirements, including 
same-sex harassment.89  You must show that harassment occurred because of your sex in 
order to prove same sex harassment.90 

Is one incident of sexual harassment sufficient basis for a claim? 
 
It depends. If you are filing a claim for hostile work environment sexual harassment, a 
single incident must be “particularly egregious” in order to establish a valid case.91  In 
one case, the Ohio court considered a sexual harassment claim for a single incident in 
which a salesperson made sexually explicit comments to a female employee in the 
presence of their supervisor.92  The comments were made both at a work function and at a 
sports bar following the function.93 The court held that the alleged failure to intervene on 
the part of the supervisor in this one instance was sufficiently egregious to establish an 
issue of fact as to whether the act constituted sexual harassment.94  
 
If you are filing a claim of quid pro quo sexual harassment, the incident of harassment 
must be extremely serious in order to constitute a valid claim.95  Off hand comments and 
isolated incidents are generally not sufficient to sustain a claim of quid pro quo sexual 
harassment unless there is some more serious conduct involved, such as physical 
touching.96  
 
What if the harassment has been going on for a long time? Can I still file a claim? 

Yes. As long as there has been an incident of sexual harassment within six years of filing 
your claim, your claim will be valid.97  Sexual harassment claims have a six-year statute 
of limitations, which means that cases are barred from being filed if more than six years 
have passed since the initial incident of the harassment occurred.  When reviewing your 
claim, the court may choose to consider acts that fall outside of the six-year statute of 
limitations period if they are part of a “continuing violation” (i.e. evidence of ongoing 
harassment), as opposed to isolated events.98    

Can I get damages for emotional distress? 

Yes.  However, emotional distress claims are considered separate suits from sexual 
harassment claims and are governed by Ohio tort (personal injury) law regulations. The 
elements of a sexual harassment claim and an intentional infliction of emotional distress 
claim are substantively different and conclusions relating to the liability of one do not 
transfer to another.99  
 
In order to establish intentional infliction of emotional distress under Ohio tort law, you 
must show that: 
 



(1) Your employer intended to cause emotional distress, or knew or should have known 
that actions taken would result in serious emotional distress;  
(2) Your employer’s conduct was extreme and outrageous;  
(3) Your employer’s actions proximately caused your psychic injury; and 
(4) The mental anguish you suffered was serious.100  
 
It is important to keep in mind that courts are generally wary of emotional distress claims.  
Ohio courts have held that an individual act of sexual discrimination, by itself, is 
insufficient to support an intentional infliction of emotional distress claim under Ohio 
law.101 Only rarely will offensive conduct reach the level necessary to support an Ohio 
law claim for intentional infliction of emotional distress.102  
 
What is emotional distress? 
 
Emotional distress is an emotional injury that is both severe and debilitating,103 and 
includes injuries such as traumatically induced neurosis, psychosis, chronic depression, 
or phobia.104 
         
What is considered extreme and outrageous conduct? 
 
Liability has been found only where the conduct has been so extreme in degree as to be 
regarded as “atrocious.”  Mere insults, threats, or annoyances would not qualify under 
this element.105 
 
How do I show that my employer’s actions proximately caused my emotional 
injury? 
 
The emotional harm you suffered as a result of your employer’s harassment must be such 
that your employer might anticipate it as likely to happen.106 
 
How do I show that my mental anguish was serious? 
 
Seriousness is shown if it is determined that most people would be unable to cope 
adequately with the mental distress caused by the circumstance.107  
 
What is the difference between sex discrimination and sexual harassment? 

In Ohio, under R.C. §4112.02, "discrimination" includes subjecting an employee to 
sexual harassment.108  In other words, sexual harassment is a form of sex 
discrimination.109   



 Ohio-Pregnancy Discrimination 

It Happened to Me: A Real Story 
 
Evelyn was approximately two months pregnant at the time she applied for a receptionist 
position at a hospital, but she did not disclose this in her application or during a 
subsequent interview. About one week after starting work, she told her boss, Stewart, 
about her pregnancy. Stewart told Evelyn that her pregnancy did not present a problem 
and to let him know when she would be going on maternity leave.  Evelyn went on 
maternity leave in June after informing Stewart about her plans, and there was no 
discussion at that time between her and Stewart or anyone else concerning a possible 
return date.  
 
The next conversation Evelyn had with anyone at work occurred after she delivered her 
baby, at which time she told her boss that she could not return until after she had seen her 
doctor.  Stewart indicated that this was “fine” and that she should contact her employer 
after the appointment. 
 
About a month later, Evelyn telephoned Stewart and advised him that she wanted to start 
back to work the next day. She was informed that it was a slow season and that, 
essentially, there would be no work for her until possibly the following year. Stewart also 
indicated that she could not guarantee whether the work would be full-time. Evelyn’s 
duties were reallocated to two part-time nonpregnant female employees, both of whom 
were elevated to full-time status. 
 
Evelyn sued the hospital, alleging she was fired because she was pregnant and a female.  
The trial court ruled that there was not sufficient evidence to find for Evelyn.  She later 
appealed, and the court of appeals overruled the trial court’s judgment for further 
proceedings, finding that Evelyn had presented sufficient evidence to go to trial.    
 
Frantz v. Beechmont Pet Hosp. (1996), 117 Ohio App.3d 351, 690 N.E.2d 897. 

What is pregnancy discrimination and does Ohio law cover it? 

Under Ohio Law, it is an unlawful for your employer to discriminate against you because 
of your sex.110 This includes discrimination on the basis of pregnancy.111 Women affected 
by pregnancy, childbirth, or related medical conditions must be treated the same for all 
employment-related purposes as other persons not so affected but similar in their ability 
or inability to work.112 

 

 



I think I am being impacted or treated differently because of my pregnancy. How do 
I prove it? 

In order to meet the elements of a pregnancy discrimination case, you must demonstrate: 

(1) You were pregnant; 
(2) You were discharged; and  
(3) A non-pregnant employee similar in ability or inability to work was treated 
differently.113   
 
How do I show that a non-pregnant employee similar in ability or inability to work 
was treated differently? 

You must show that non-pregnant employees who were similarly situated were granted 
more favorable treatment by your employer.114 You should note, however, that the law 
does not require preferential treatment for pregnant employees. Rather, it mandates that 
employers treat pregnant employees the same as nonpregnant employees who are 
similarly situated with respect to their ability to work.115  
 
You do not have to prove that a man replaced you in order to meet this requirement. 116 

Can my employer fire me or refuse to hire me because I may become pregnant? 

No.  Ohio law provides that is unlawful to discharge an employee or refuse to hire 
because of sex.117  The term ‘because of sex’ includes pregnancy.118  

Can I ask my employer to make accommodations for me on account of my 
pregnancy? 

Yes.  However, Ohio courts have recognized that an employer need not accommodate 
pregnant women to the extent that such accommodation amounts to preferential 
treatment.119  

How long can I go on leave because of pregnancy? 

The amount of time you are allowed to take depends on your employer’s leave policy.  
However, Ohio law states that your employer must include childbearing as a suitable 
reason for a leave of absence.120  Additionally, your employer must allow you a 
“reasonable period of time” for the pregnancy leave.121  

Even if your employer does not have a leave policy, childbearing is considered a suitable 
justification for leave of absence for a reasonable period of time.122 Under Ohio law, an 



employer is not required to have a policy allowing unlimited maternity leave.123  An 
employer is only required to have a “reasonably adequate policy of maternity leave which 
should be applied on the same terms and conditions as for other disabilities."124  

Under the Family Medical Leave Act (“FMLA”), employers are required to give you up 
to 12 weeks of leave if you have worked for your employer for 12 months and for atleast 
1,250 hours.125   However, the FMLA only applies to employers who employ more than 
50 employees. 126 For more information about the FMLA, please see the “Family Medical 
Leave Act” under the “Federal Laws” section.   

What happens to my job while I am on pregnancy leave? 

Your employer may choose to replace you while you are away on leave.  However, once 
you return to work after maternity leave, the employer must reinstate you the same way 
anyone else would be reinstated when returning from disability leave.127 

Can my employer deny me pregnancy leave? 

If you are denied maternity leave, this will be considered a termination because of 
pregnancy.128  In other words, by denying you pregnancy leave, your employer is in 
violation of the Ohio law that prohibits discharge based on sex.   

I’ve been missing a lot of work due to prenatal check-ups or pregnancy-related 
complications; can my employer fire me for this? 

Courts have held that employers are permitted to fire employees who are in violation of 
the company’s leave of absence policies (i.e. taking more time than the company 
allows).129  Courts have held that this action does not fall under the protection of Ohio’s 
discriminatory employment prohibitions.130 

An employer does not need to have a policy allowing unlimited maternity leave.  
However, your employer is required to have a reasonably adequate maternity leave 
policy, which is applied on the same terms and conditions as for other disabilities.131 

Is my employer required to pay me while I am on pregnancy leave? 

If you are covered by the Family Medical Leave Act, and thus entitled to mandatory 
leave, employers are only required to provide 12 weeks of unpaid leave. Under the 
Family Medical Leave Act (“FMLA”), employers are required to give you up to 12 
weeks of upaid leave if you have worked for your employer for 12 months and for atleast 
1,250 hours.132  However, the FMLA only applies to employers who employ more than 



50 employees. 133 For more information about the FMLA, please see the “Family Medical 
Leave Act” under the “Federal Laws” section.   

Can my employer keep me from working in certain areas or doing certain tasks 
because of health and safety concerns? 

The pregnancy discrimination law does not require your employer to overlook the work 
restrictions of pregnant women unless the employer overlooks the comparable work 
restrictions of other employees.134 

While your employer cannot prevent you from working in an environment that may be 
hazardous to a fetus, your employer may temporarily transfer you, at your request, for the 
protection of your fetus. 135 

Does my employer’s health insurance have to cover the medical costs of my 
pregnancy?  

Employment policies involving company-sponsored sickness and accident insurance 
plans are applied to pregnancy and childbirth on the same terms and conditions as they 
are applied to other temporary leaves of absence of the same classification.136  

I just returned from maternity leave and need to take extra breaks in order to pump 
milk, but my supervisor won’t allow me to take more than 2 breaks a day. Can I file 
a claim? 

Courts have rejected claims of discrimination on the basis of sex when women claim that 
they were not granted sufficient leave to breast-feed their infants.  An employer is 
allowed to exclude breast-feeding from the circumstances for which it will grant personal 
leave, even though breast-feeding is a uniquely female attribute.137  
 

I was pregnant but had an abortion.  Does my health insurance cover this? 

No employer is required to pay for health insurance benefits for abortion, except where 
the life of the mother would be endangered if the fetus were carried to term or except 
where medical complications have arisen from the abortion.138  

What could my employer do to deny my allegations, and how do I respond to their 
denials? 



After you have established the elements of sex discrimination on the basis of pregnancy, 
your employer has the duty to articulate a nondiscriminatory reason for your discharge.  
A legitimate, nondiscriminatory reason for discharge is basically any reason that the 
employer has for discharging you that is not in violation of the statute.  Typically, it is 
relatively easy for the employer to give a non-discriminatory reason for the discharge.  
Examples include insubordination at work or a poor performance evaluation. 139 
 
If your employer offers a reason for discharge, you must then show that the reason given 
by your employer was mere pretext in order to win her case.140 Pretext is a false, non-
discriminatory reason given to cover the real, discriminatory reason for the adverse 
action.141  You can show pretext by showing that the reason given is not supported by the 
evidence, the reason given did not actually motivate the discharge, or that the reason 
given was insufficient to warrant the discharge.142   
 
If your employer successfully articulates a legitimate, nondiscriminatory reason, you are 
then required to prove that your employer's reasons are a pretext for impermissible 
discrimination.143  In other words, you must show that the “legitimate, nondiscriminatory 
reason” articulated by your employer is a guise for unlawful discrimination.  

 



Ohio-Failure to Promote and Hire 
 
It Happened to Me: A Real Story 
 
In May 1996, Robin Laderach began working as a part-time driver for U-Haul.  In June, 
she was promoted to the position of part-time detailer and part-time office clerk.  She was 
promoted again in August, to the position of full-time senior office clerk in the repair 
shop.  When her supervisor, the repair shop manager, left his position in November, 
Robin continued to perform her job functions as senior office clerk and also completed 
much of the clerical work that her former supervisor had performed.   
 
In December, Robin wrote to Robert Gilray (who was her supervisor in the absence of a 
repair shop manager), requesting to be considered for the vacant managerial position.  
Two men also applied for the repair shop manager position.  One was a mechanic in the 
repair shop and the other was a gas station owner.  
 
In February of 1997, Gilray promoted the mechanic to manager and fired Robin.  Robin 
sued U-Haul, alleging that she was denied the promotion because of her gender.  Robin 
argued that she had a perfect employment record with U-Haul, had been told to apply for 
the managerial position by a repair shop manager at another branch who felt she was 
qualified, and that she was qualified for the position.  Gilray admitted that he did not 
promote her because she was a woman and that women are not mechanically inclined.  
The trial court decided that Robin hadn’t shown enough evidence to prove that Gilray’s 
refusal to promote her was based on her sex, but on appeal the court found that there was 
enough evidence of discrimination for trial.   
 
Laderach v. U-Haul of Northwestern Ohio (C.A.6 2000), 207 F.3d 825. 
 
 
I think I wasn’t promoted because I’m a woman, how do I prove it? 
 
There are four requirements you must meet in order to prove that you were not promoted 
because you are a woman.144  These requirements are: 
 
(1) you are a member of a protected class; 
(2) you applied for and were qualified for the position; 
(3) you were considered for and denied the promotion; 
(4) other employees of similar qualifications who were not members of the protected 
class received promotions at the time your request for a promotion was rejected.145 
 
You can automatically show all of these requirements if you show direct evidence of 
discrimination.146  Direct evidence is evidence that requires the court to conclude that 
your gender played a part in your employer’s decision not to promote you.147  The court 
will determine that gender played a part if the court believes that your employer, if forced 
to answer truthfully, would admit that he or she took the action because you were a 
woman.148  In one case, the employee was able to show direct evidence of discrimination 



through her co-worker’s testimony that her employer had told the co-worker on two 
occasions that he would not promote her because she was a woman.149   
 
I think I wasn’t hired because I am a woman, how do I prove it? 
 
There are four requirements you must show in order to prove that you were not hired 
because of your gender.150  These requirements are: 
 
(1) you are a member of a protected class; 
(2) you applied for and were qualified for the position; 
(3) you were rejected, despite your qualifications; 
(4) after you were rejected, the position remained open and your employer continued to 
seek applicants with the same qualifications as you.151 
 
How do I show that I am a member of a protected group? 
 
In Ohio, you are a member of a protected group because you are a woman.152   
 
How do I prove I was qualified for the position? 
 
To show that you are qualified for the position, you must only show that you met the 
objective criteria set forth by the employer.153  You can do this by showing that you were 
considered for the position beyond the application stage.154  
 
How do I show that I was considered for and denied the promotion? 
 
In order to have a claim based on failure to promote because of your gender, you must 
demonstrate that an individual who was not a member of your protected class received 
the job at the time your request for promotion was denied.155 
 
To satisfy this criterion, you must show that you and the non-protected person, who was 
ultimately hired for the desired position, had similar qualifications.156  In your case, a 
member of the non-protected class would be a man.157   
 
However, it is important to note that it is insufficient for you to merely to point to a man 
who received the job in satisfying this requirement.158  You must also establish that you 
and the male who ultimately was hired for the desired position had similar 
qualifications.159 
 
There is an exception to this rule in failure to promote cases where formal application 
processes do not exist to apply for promotions.160  Courts have held that employees do 
not have to prove they applied and were considered for a promotion when no formal 
application process existed for them to express their interest, and/or the employer does 
not notify employees of promotion opportunities.161 

 



How do I show that I was rejected despite my qualifications? 

In a failure to hire situation, you must show that you were rejected for the position and 
that the employer continued to seek applications from persons with your qualifications 
and/or that a person outside of your protected class was hired.162  

Once I meet the initial requirements listed above, must I prove that I didn’t get the 
job because of my sex, and not my qualifications? If so, how? 

Yes. In Ohio, there are three steps to prove discriminatory hiring and failure to promote.  
 
First, you must establish all of the requirements discussed above by providing evidence to 
show that each requirement is more likely than not to be true.163   
 
Next, once you have proven these elements, your employer (or would-be employer) must 
articulate a legitimate, nondiscriminatory reason to rebut the presumption of 
discrimination you have established.164  An example of a legitimate, nondiscriminatory 
reason in a discriminatory hiring or failure to promote case would be that the person 
chosen for the position has prior experience and accomplishments which, in turn, made 
that person a more qualified candidate for the position or promotion.165  The employer 
could also offer evidence that you failed to meet acceptable minimal expectations of the 
position.166  
 
Finally, if the employer successfully articulates a legitimate, nondiscriminatory reason, 
you are then required to prove that the employer's reasons for failing to promote or hire 
you are a pretext for impermissible discrimination.167  In other words, you must show that 
the “legitimate, nondiscriminatory reason” articulated by the employer is a guise for the 
underlining unlawful discriminatory behavior.168    
 
It is important to keep in mind that courts examine this standard very critically, and it is 
difficult to prove pretext.169  Even if your employer failed to strictly adhere to posted job 
qualifications when choosing another candidate over you, courts have decided this is 
insufficient to establish pretext for sex discrimination (especially in cases when the 
chosen employee clearly has more experience or skill.)170  
 
What if I entered into an employment contract? 

If your employer has broken some type of employment contract in failing to promote 
you, you may be able to bring a breach of contract claim against your employer.171  

If the contract is in writing, you will have the option to file your case within fifteen years 
of the alleged breach (i.e. from the time the employer failed to promote or hire you).172  If 
it is not in writing, you will have six years to file.173 

 



What are my options if I decide to leave my job or I was fired? 

You may have a claim for wrongful discharge if you were fired or you were 
constructively discharged after your employer failed to promote you.174  Constructive 
discharge occurs when the employer’s actions made working conditions so intolerable 
that a reasonable person under similar circumstances would have felt compelled to 
resign.175   
 
Please refer to the “Discriminatory Firing” section, for more information on this topic.  
 
My employer has fewer than 4 employees – is there anything I can do? 
 
Yes.  In Ohio, while you cannot bring an independent civil action under a claim of 
wrongful denial of promotion in violation of public policy, you may pursue a contract 
claim.176  You will be able to file a contract claim if you entered into an employment 
contract and your employer has violated the terms of the agreement.  For more 
information regarding employment contracts, please see “What if I entered into an 
Employment Contract?” above.  



 
Ohio - Discriminatory Firing 

 
 
It Happened to Me: A Real Story 
 
Patti was diagnosed with chronic sinusitis, entitling her to intermittent leave from her job 
through the Family Medical Leave Act “FMLA” (for more information about 
determining eligibility under the FMLA, please see the “Family Medical Leave Act” 
under the “Federal Laws” section.)   Her employer, Time Warner, was aware of the 
condition.  A few months later Patti informed her employer that she was pregnant and 
requested that they reduce her workload.  Her employer began to discriminate against her 
after she took her FMLA leave, so Patti filed a claim.  After receiving a letter from Patti’s 
attorney describing the charges, Time Warner fired Patti for an allegedly “poor job 
performance.” Time Warner had given Patti neither warning nor notice of disciplinary 
proceedings until the day she was fired. That day, she had come to work, was called to a 
meeting, and was fired on the spot.   
 
Patti brought action against her employer for wrongful discharge in violation of public 
policy, discrimination and retaliation under the FMLA, pregnancy discrimination, and 
retaliation under state and federal law.   The jury found that there was discrimination and 
awarded Patti $80,000 in back pay, $80,000 in liquidated damages under FMLA, $32,500 
in compensatory damages, and $225,000 in punitive damages.  
 
Hollingsworth v. Time Warner Cable (2006), 168 Ohio App.3d 658, 861 N.E.2d 580, 
2006 -Ohio- 4903. 

 
I think I was fired because I am a woman, how do I prove it? 
 
In Ohio, R.C. 4112.02 makes it illegal for your employer to fire you because you are a 
woman.177  There are four requirements you must meet to prove that you were fired 
because you are a woman.178  As the employee, you must show that:  
 
(1) You are a member of a protected class;  
(2) You were subjected to adverse employment action (in this case discharge);  
(3) You were qualified for the position; and 
(4) A comparable, non-protected person was replaced you. 179 
 
If you have direct evidence that you were discriminated against by your employer 
because of your gender, you will automatically have a claim of discrimination and do not 
need to establish each of the four requirements above.180  For instance, if your employer 
tells you in a meeting that he or she is firing you because you are a woman, you have 
direct evidence of discrimination.181 However, an employer’s true motivations are often 
hard to discern, which makes obtaining direct evidence difficult.182  
 



If you do not have direct evidence, you must provide adequate evidence that each 
requirement is more likely than not to be true in order to make out your discrimination 
claim.183 The evidence required in each case will vary depending on the specific facts and 
circumstances, but looking at previous cases in Ohio can help you learn what kind of 
evidence is necessary.   
 
How do I establish that I am a member of the protected class?  
 
This element is easily satisfied.  In Ohio, women are a protected class under R.C. 
4112.02(A).184  Employment discrimination based on sexual orientation is not actionable 
under this statute. 185 However, individuals who are perceived as, or who identify as 
homosexuals, are not barred from bringing a claim for sex discrimination under Title 
VII.186 For more information about Title VII, please see “Title VII” under the “Federal 
Laws” section. 
 
How do I illustrate that an adverse action has occurred? 
 
You can do this by showing that you were actually fired or “constructively discharged.”  
 
What is constructive discharge and how do I prove it? 
 
Constructive discharge occurs when your employer’s actions make working conditions so 
intolerable that a reasonable person under the same circumstances would feel compelled 
to resign.187  
 
The court will look at whether the facts and circumstances of your work environment 
would lead a reasonable person to believe that your resignation was bound to occur.188 
For instance, isolated uncomfortable incidents in the workplace, including unwelcome 
touching by male co-workers, as well as being told a dirty joke by male co-workers, does 
not necessarily amount to sexual harassment.189  As mentioned, the test is whether a 
reasonable person would have felt compelled to resign under the same circumstances.190 
The jury will consider what constitutes “reasonable under the circumstances.”  

It should be noted that even if you choose to resign one year after the alleged 
discriminatory incident, it may still be considered constructive discharge if you attempted 
to take steps during your employment to resolve the discriminatory situation.191  

How do I show that I was qualified for the position? 
 
To demonstrate that you were qualified for the position, you must show that you were 
capable of performing the work and that you also met the employer's legitimate needs 
and expectations.192  
 
How do I show that I was replaced by a comparable, non-protected person? 

 



In order to meet this requirement of your claim, you must show that you were replaced by 
a man equivalent in skill.   
 
You can do this by presenting evidence demonstrating that you had a different title than 
other directors with the same responsibilities yet received lower pay.193 You can also do 
this by showing proof of any discrepancies in salary and benefits between yourself and 
the current male employee who replaced you.194  From these facts the jury could 
conclude that your employer failed to provide the same position, salary grade, and 
benefits as they provided to the non-protected employee.195 
 
What happens after I establish the requirements of discriminatory firing? 
 
Unfortunately, meeting the four requirements is not all that is required to win your case.  
Once you meet the requirements, your employer will be given a chance to show a 
“legitimate, non-discriminatory reason” for your discharge.196  A “legitimate, non-
discriminatory reason” is basically any reason that the employer has for discharging the 
employee that is not discriminatory or illegal.  Typically, it is relatively easy for the 
employer to give a non-discriminatory reason for the discharge.   
 
For what reasons can I be fired? 
 
You can be fired for any legitimate, non-discriminatory reason, such as a violation of 
your employer’s policies.197  Other examples of legitimate reasons for termination 
include, but are not limited to, failure to work well with others, incompetence, and 
inability to perform the duties of the position.198 
 
If my employer gives a justification for my termination, but I still think I was fired 
because I am a woman, is there anything I can do? 
 
If your employer offers a legitimate reason for your discharge, you must show that the 
reason given by the employer was “mere pretext” in order to win your case.199 Pretext is a 
false, non-discriminatory reason given to cover the real, discriminatory reason for the 
adverse action.200  You can show that the reason given was pretext by showing that it is 
not supported by the evidence, the reason given did not actually motivate the discharge, 
or that the reason given was insufficient to warrant the discharge.201   
 
In one case, an employee filed a claim for wrongful discharge based on both age and 
sex.202  Her employer claimed that her discharge was simply part of a necessary reduction 
in the workforce.203  As part of her sex discrimination claim, the employee attempted to 
show that the workforce reduction was pretext by showing additional evidence that she 
was replaced and therefore, that her position was not eliminated.204  The court found that 
this evidence was enough for a jury to reasonably conclude that the employer’s 
legitimate, nondiscriminatory reason for her discharge was mere pretext.205   
 
My employer has fewer than 4 employees – is there anything I can do? 
 



Yes.  You may be able to bring an independent civil action under a claim of wrongful 
discharge in violation of public policy.206  The requirements for the claim are as follows: 
 
(1) That a clear public policy existed and was manifested in a state or federal 
constitution, statute, or administrative regulation, or in the common law. This is referred 
to as the clarity requirement. 
(2) That dismissing employees under circumstances like those involved in the 
employee’s dismissal would jeopardize the public policy (in other words, your dismissal 
would run contrary to general societal expectations about how employees should be 
treated by their employers).  This is referred to as the “jeopardy requirement.” 
(3) The employee’s dismissal was motivated by conduct related to the public policy.  
This is referred to as the causation requirement.   
(4) The employer lacked overriding legitimate business justification for the dismissal.  
This is referred to as the overriding justification requirement.207   
 
Just as with the requirements for claims brought under R.C. 4112, the employee must 
show that each element is more likely than not to be true in order to succeed.208   
 
How do I meet the clear public policy requirement? 
 
There must be a clearly expressed public policy (i.e., a societal expectation about how 
employees should be treated by their employers) that is evident in the laws against 
discriminating on the basis of sex in order to succeed on a claim for wrongful 
discharge.209  For example, Ohio anti-discrimination law R.C. 4112.02 expresses a public 
policy against gender discrimination. 210   
 
See the “jeopardy element” section below for an example of a clear public policy. 
 
How do I meet the jeopardy requirement? 
 
You must demonstrate that dismissing other employees under circumstances like your 
own would jeopardize the public policy (in other words, you must show that your 
employer’s actions run contrary to general societal ideas about how employees should be 
treated by their employers).211  If you are fired because you are a woman, this would 
violate the public policy concerns regarding gender discrimination, which are expressed 
in Ohio’s anti-discrimination law R.C. 4112.02. 212     
 
In one case, a woman brought a claim for wrongful discharge in violation of Ohio’s 
public policy against pregnancy discrimination.213  The court held that she met both the 
clarity and jeopardy requirements listed above  because she demonstrated that firing 
pregnant employees would be in violation of Ohio’s clear public policy against 
pregnancy discrimination expressed in R.C. 4112.214 
 
How do I meet the causation requirement? 
 



You must show that your discharge was motivated by conduct related to the public 
policy.215  If there is a jury trial, the jury will decide whether this requirement is 
satisfied.216  Because this kind of case is infrequently brought, there are few examples of 
discriminatory firing cases that succeeded in proving this requirement. 
 
How do I meet the overriding justification element? 
 
The final requirement of the wrongful discharge claim is that you demonstrate that your 
employer lacked an overriding legitimate business justification for the dismissal.217  The 
jury decides if you have met this requirement.218  This is similar to the part of the case 
brought under the statute where the employer has a chance to offer a legitimate, non-
discriminatory reason for the discharge, and the employee has to show that the reason 
given was pretextual.219 Again, since this cause of action is infrequently pursued, 
examples of successful claims are rare.  

 
 



 
 

Ohio – Retaliation 
 
It Happened to Me: A Real Story 
 
Julia was hired as a safety and security technician (“SST”) for a steel manufacturing 
plant. From the first day of her employment, Julia was subjected to sexually offensive 
behavior that occurred on a near-daily basis. Julia’s co-worker, Gregory, would grab her 
buttocks and rub his body against her, blow kisses at her, wink at her, tell her his wife 
was not home and ask her to come to his house, stare at her as she walked into the office 
and shake his head in disbelief, lick his lips at her, and hold onto her hand and not let go 
when Julia would hand him something. Julia also endured incidents when Gregory said 
that he wanted to bite her breasts. Julia would tell him to stop and otherwise let him know 
that she did not welcome his behavior.   
 
From the beginning of her employment, Julia reported the incidents of harassment to 
David, her boss. David would respond that he would talk to Gregory; however, Gregory 
continued the sexual harassment until Julia finally decided to send a written complaint to 
David. Although the sexual harassment ended with her written complaint, Julia believed 
that she was retaliated against because it was made obvious to her that her job would be 
in jeopardy if she did not go along with sexually suggestive and offensive behavior and 
that, if she did go along with this behavior, she would advance more quickly. 
 
Julia was singled out and disciplined by Gregory and David while other employees who 
did the same things were not disciplined. Julia believed that she was not considered for 
promotion to the secretarial opening in retaliation for reporting the harassment.  David 
took away Julia’s job responsibilities of assigning job duties to co-workers on her shift 
and training new employees. Julia was denied or delayed receiving training, while other 
SSTs were not. She learned that David had meetings with other SSTs and did not inform 
her of the meetings.  
 
Julia sued Gregory and David in civil court for retaliation because she had reported 
sexual harassment.  The court decided that Julia had offered enough evidence where she 
could go to trial and a jury could potentially find in her favor. 
 
Peterson v. Buckeye Steel Casings (1999), 133 Ohio App.3d 715, 729 N.E.2d 813. 
 

 
What is retaliation, and how do I prove it? 
 
Retaliation is an adverse employment action against an employee for making a complaint 
or filing a charge against an employer because the employee has opposed any unlawful 
discriminatory practice or because that employee has made a charge, testified, assisted, or 
participated in any manner in an investigation, proceeding, or hearing.220  
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To establish a claim of retaliation, you must show the following: 
 
(1) You engaged in protected activity;  
(2) Your employer knew of your engagement in the activity; 
(3) You suffered an adverse employment action; and  
(4) There was a causal link between the protected activity and the adverse action.221 
 
How do I show that I engaged in protected activity?  
 
You can show that you engaged in protected activity, for the purposes of a claim of 
retaliatory discharge, by showing that you opposed a discriminatory employment practice 
or made a charge, testified, assisted or participated in any investigation, proceeding, or 
hearing concerning discriminatory employment practices.222  
 
How do I know if what I opposed is considered a discriminatory employment 
practice? 
 
A discriminatory employment practice is defined under R.C. 4112.02 as discrimination 
because of the race, color, religion, sex, national origin, disability, age, or ancestry of any 
person.223 Complaining to the employer about sexual harassment is a protected activity 
for the purposes of a retaliatory discharge claim.224 Opposing an employer's condoning of 
illegal discrimination is also a protected activity for purposes of claim of retaliatory 
discharge.225 
 
How do I show that I suffered an adverse employment action? 
 
Adverse action can be as basic as being fired or it could be unwarranted disciplinary 
action.226 Anything that negatively affects you or your working environment may be 
considered an adverse action.227  However, for your claim to amount to an adverse 
employment action, the change in your employment must be more disruptive than mere 
inconvenience or alteration of job responsibilities, such as being transferred to a different 
department.228  The action must materially affect the terms and conditions of your 
employment.229  
 
How do I know if the discrimination materially affected my employment? 
 
Factors to think about when determining whether an employment action was significantly 
adverse and has effected the terms and conditions of your employment include: 
 
(1) If you were terminated from your place of employment;  
(2) If there is evidence to show some form of demotion evidenced by a decrease in wage 
or salary; 
(3) If you were given a less distinguishable title; 
(4) If you experienced a material loss of benefits; or  
(5) If your responsibilities have been significantly diminished230 
 



Is my company liable for my supervisor’s adverse action? 
 
An employer can be held liable for discriminatory behavior, such as sexual harassment, 
exercised by a supervisor to a victimized employee.231 After a complaint is filed with 
your employer, it is its responsibility to prevent and correct the behavior.232   
 
How do I show that there was a causal link between the protected activity and 
adverse action? 
 
The retaliation must have occurred shortly after the protected activity in order for there to 
be a sufficient “causal connection.” 233  For example, courts have found that no 
reasonable person could find that a connection existed between the protected activity and 
the discharge when the protected activity took place more than one year prior to the 
employee's discharge.234  
 
Although courts may look to proximity between the adverse action and the protected 
activity to determine whether there is a causal connection between the two, other 
evidence is usually required, especially where more than a few days or weeks separate 
the events.235  

It is important to note when the adverse action took place.  If too much time passes, you 
may be barred from filing a claim because a time limitation begins to run on the day the 
adverse action took place.236 Refer to the section, “How to File a Claim,” for specific 
time limits. 

What happens after I establish the requirements of retaliation? 
 
Unfortunately, meeting the four requirements of the retaliation claim is not all that is 
required to win your case.  Once you meet the requirements, your employer will be given 
an opportunity to produce a "legitimate and non-discriminatory justification" for its 
conduct.237  
 
For what reasons can I be fired? 
 
An employer can fire an employee for a legitimate, non-discriminatory reason.238  
Examples of this include, but are not limited to, poor attendance, insubordination at work, 
and/or a poor performance evaluation. 239  
 
If my employer gives a justification for its conduct, but I still think it was motivated 
because I reported discrimination, is there anything I can do? 
 
Once your employer offers a legitimate, non-discriminatory reason for its conduct, you 
have the opportunity to rebut your employer’s argument and show either that the actual 
motivation was discriminatory or that the employer’s proffered reason for its conduct was 
pretext (a false or invented reason advanced to cover for a real, discriminatory reason).240 
 



An employee bringing an employment discrimination claim can establish pretext by 
demonstrating that: (1) the employer's offered reasons for the adverse employment action 
had no basis in fact, (2) the reasons did not actually motivate the employee’s discharge, 
or (3) the reasons were insufficient to motivate discharge.241 
 
Must I show that my employer knew about my "protected conduct"? 
 
Yes. If your employer did not know about your protected conduct, then any action taken 
against you, while it may still be discriminatory, may not be retaliation.242  
 
My employer has fewer than 4 employees – is there anything I can do? 
 
Yes.  You may be able to bring an independent civil action under a claim of wrongful 
discharge in violation of public policy.243  The requirements for the claim are as follows: 
 
(1) That a clear public policy existed and was manifested in a state or federal 

constitution, statute, or administrative regulation, or in the common law. This is 
referred to as the “clarity requirement.” 

(2) That dismissing employees under circumstances like those involved in the 
employee’s dismissal would jeopardize the public policy (in other words, your 
dismissal would run contrary to general societal expectations about how employees 
should be treated by their employers).  This is referred to as the “jeopardy 
requirement.” 

(3) The employee’s dismissal was motivated by conduct related to the public policy.  
This is referred to as the causation requirement.   

(4) The employer lacked overriding legitimate business justification for the dismissal.  
This is referred to as the overriding justification requirement.244   

 
Just as with the requirements for claims brought under R.C. 4112, the employee must 
show that each element is more likely than not to be true in order to succeed.245   
 
How do I meet the clear public policy requirement? 
 
There must be a clearly expressed public policy (i.e., a societal expectation about how 
employees should be treated by their employers) that is evident in the laws against 
discriminating on the basis of sex in order to succeed on a claim for wrongful 
discharge.246  For example, Ohio anti-discrimination law R.C. 4112.02 expresses a public 
policy against gender discrimination. 247   
 
See the “jeopardy element” section below for an example of a clear public policy. 
 
How do I meet the jeopardy requirement? 
 
You must demonstrate that dismissing other employees under circumstances like your 
own would jeopardize the public policy (in other words, you must show that your 
employer’s actions run contrary to general societal ideas about how employees should be 



treated by their employers).248  If you are fired because you are a woman, this would 
violate the public policy concerns regarding gender discrimination, which are expressed 
in Ohio’s anti-discrimination law R.C. 4112.02. 249     
 
In one case, a woman brought a claim for wrongful discharge in violation of Ohio’s 
public policy against pregnancy discrimination.250  The court held that she met both the 
clarity and jeopardy requirements listed above because she demonstrated that firing 
pregnant employees would be in violation of Ohio’s clear public policy against 
pregnancy discrimination expressed in R.C. 4112.251 
 
How do I meet the causation requirement? 
 
You must show that your discharge was motivated by conduct related to the public 
policy.252  If there is a jury trial, the jury will decide whether this requirement is 
satisfied.253  Because this kind of case is infrequently brought, there are few examples of 
discriminatory firing cases that succeeded in proving this requirement. 
 
How do I meet the overriding justification element? 
 
The final requirement of the wrongful discharge claim is that you demonstrate that your 
employer lacked an overriding legitimate business justification for your dismissal.254  The 
jury decides if you have met this requirement.255  This is similar to the part of the case 
brought under the statute where the employer has a chance to offer a legitimate, non-
discriminatory reason for the discharge, and the employee has to show that the reason 
given was pretextual.256 Again, since this cause of action is infrequently pursued, 
examples of successful claims are rare, but this is comparable to the showing “legitimate, 
non-discriminatory reason” was pretext, which is discussed above.       
  



 
 

Ohio – How do I File a Claim?  
 

How can I take action against my employer? 
 
Under Ohio’s anti-discrimination law, R.C. 4112, you can file a claim of discrimination 
against your employer with the Ohio Civil Rights Commission (OCRC) or in Ohio state 
court.257 You can choose either or both courses of action because filing a claim with the 
OCRC will not prevent you from filing a separate claim in court.258   
 
How do I contact the OCRC? 
 
You may contact the OCRC using the following toll free phone number: 259 
1-888-278-7101 
 
You can also contact the OCRC central office by mail at: 260 
1111 E. Broad Street, Suite 301 
Columbus, Ohio 43205 
(614) 466-6715 
 
For a complete listing of the regional offices and the relevant contact information, call the 
toll free number above or visit the OCRC’s website at 
http://crc.ohio.gov/centraL_office.htm 
 
How do I file a charge with the OCRC? 
 
You can file an employment discrimination charge online at 
http://crc.ohio.gov/cf_employment.htm 261   
 
Is there a time limit for filing a charge with the OCRC? 
 
Yes.  You must file a charge with the OCRC within 6 months of the date the 
discrimination took place.262  However, if you file a claim with the OCRC past the six 
month deadline, it will not be dismissed if your employer does not raise the time limit as 
a defense to the charge.263   
 
Against whom can I file a charge? 
 
You can file a claim against your employer as long as your employer has at least four 
employees.264   

Do I need an attorney to file a charge with the OCRC? 
 
No, you do not need an attorney to file a charge with the OCRC.265   
 



 
 
Does it cost anything to file a charge with the OCRC? 
 
No.  Filing a charge does not cost anything.266 
 
If I choose to file a charge with the OCRC, what is expected of me? 
 
You are expected to contact the OCRC to file the charge of employment 
discrimination.267  The charge form explicitly details the information that you must 
include to show that discrimination took place.268   
 
What happens after I submit my claim?   
 
Once you file a charge, the OCRC will offer mediation services before investigating the 
charge.269  If both you and your employer elect to mediate the case, a specially trained 
mediator from the OCRC will schedule a mediation meeting within 30 days.270  If the 
parties do not agree to mediation or the mediation is unsuccessful, the OCRC will 
conduct a preliminary investigation to determine whether it is probable that an unlawful 
discriminatory practice has taken or is taking place.271  The OCRC will send you and 
your employer a Letter of Determination to inform you if probable cause has been 
found.272   
 
What is mediation? 
 
Meditation is an informal means of dispute resolution led by a neutral third party that is 
designed to help you and your employer reach a mutually acceptable solution to the 
problem.273  If a resolution can be agreed upon, both parties will be bound to the decision 
and the case will be considered settled.274  If no resolution can be reached, your charge 
will be investigated by the OCRC.275 
 
Who will investigate the charge and what will they need from me? 
 
Representatives from the OCRC may interview you and other witnesses, request access 
to relevant records and documents for purposes of review, and conduct an on-site 
investigation at your place of employment.276 
 
What happens if the investigator determines that “probable” cause exists? 
 
A finding of probable cause will be issued if the evidence shows that it is more likely 
than not that your employer engaged in discrimination.277  If the OCRC makes a finding 
of probable cause, they will attempt to solve the problem by using informal methods of 
conference, conciliation, and persuasion to convince your employer to stop or remedy the 
discrimination against you.278  If it is determined that a settlement is possible, the terms 
being offered to your employer will be explained to you, and you will have the option to 
accept or reject the settlement.279  The OCRC will ask you to sign an agreement to 



demonstrate that you accepted the offer and that the issue has been settled to your 
satisfaction.280   
 
In the case that the OCRC determines that settlement is not possible, a formal complaint 
and notice of a hearing will be issued to your employer.281  The complaint will be issued 
within one year of the date you filed a charge with the OCRC.282  The hearing will be 
held within 30 days after the complaint is served.283 
 
What is the difference between mediation and a hearing? 
 
Mediation is an informal means of resolving a dispute, whereas a hearing is similar to a 
trial.284 
 
What happens if the investigators determine that no probable cause exists? 
 
If the OCRC finds that no probable cause exists, they will dismiss the charge.285  Along 
with a Letter of Determination telling you that no probable cause has been found, you 
will receive a form explaining how you can request a reconsideration of the OCRC’s 
determination.286  If you want a review of the decision, this request MUST be submitted 
within 10 days of the date printed on the Letter of Determination.287 
 
What happens if I appeal the OCRC’s decision that there is no probable cause? 
 
If you make a request for reconsideration within 10 days of the date printed on the Letter 
of Determination, the OCRC will review your request and your case.288  If the OCRC 
grants your request, your case will be resubmitted to your regional OCRC office for 
further investigation.289  If not, no further action will be taken.290 
 
If your request for reconsideration is denied, you may consider filing a civil cause of 
action in court.291  If you choose to pursue this course of action, you should consult an 
attorney.   
 
Do I have to contact the OCRC at all? 
 
No.   You can choose to bypass the complaint procedure with the OCRC and file a 
discrimination claim in court.292  You may also elect to file a complaint with the federal 
civil rights commission, the Equal Employment Opportunity Commission (EEOC).  If 
you do choose to file a charge with the OCRC and your employer has more than 15 
employees, a charge will automatically be filed with the EEOC at the time you file your 
OCRC charge.293   
 
How do I file a claim with the EEOC? 
 
For more information about filing a claim with the EEOC294, see WAGE: How Do I File 
a Claim?  
 



 
 
How do I file a claim in court? 
 
Filing procedures are complicated.  If you elect to file a court claim, you should consult 
an attorney.   
 
Is there a time limit for filing a claim in court? 
 
Yes.  If you are filing a claim of discrimination under Ohio’s anti-discrimination law, 
R.C. 4112.02, you must file within 6 years of the incidence of discrimination.295  If you 
are filing another type of claim either because your employer is not covered by the anti-
discrimination law or for another reason, the time limit may vary.  To determine if you 
are eligible to file another type of claim, read more about the type of discrimination you 
think you experienced at the WAGE website.296  
 
Against whom can I file a claim in court? 
 
In Ohio, you can file a claim against your employer or the individual supervisor who 
discriminated against you.297  Recent cases suggest that you cannot bring a claim directly 
against a co-worker who discriminated against you.298 

Do I need an attorney to file a claim in court? 
 
Yes.  It is recommended that you consult an attorney in order to file a claim in court.   
 



Ohio – What Am I Entitled to If I Win? 
 

What remedies am I entitled to if my OCRC claim is successful? 
 
If you file a charge with the OCRC and, after a hearing, the Commission determines that 
you have been discriminated against, they may order your employer to stop the 
discriminatory practice; reinstate you to your job; award back pay (pay you would have 
received had you been employed); and/or require your employer to report to the 
Commissioner of the OCRC about compliance with an order to stop discriminating.299  
 
If I am not satisfied with the result from the OCRC, can I appeal? 
 
Yes.  You can petition for judicial review of the decision of the OCRC in the Court of 
Common Pleas.300  If you choose to do this, you should seek assistance from an attorney 
to help you in court.  
 
What remedies am I entitled to if I am successful in court? 
 
If you are successful in court, you may be entitled to damages, injunctive relief, or any 
other appropriate remedy under Ohio law.301   
 
Am I entitled to monetary damages if I am successful in court? 
 
Yes.  Under Ohio law you can receive monetary damages if you are discriminated against 
by your employer.302  You are entitled to compensatory damages and may be entitled to 
punitive damages.303   
 
What is the difference between compensatory and punitive damages? 
 
Compensatory damages are equal to the monetary losses you suffered as a result of being 
discriminated against.304  Punitive damages, on the other hand, are damages above and 
beyond the actual loss you suffered that serve to penalize your employer for wrongful 
behavior and act as example to others that similar conduct will not go unpunished.305  
You may be entitled to punitive damages only if you can show that your employer acted 
with malice.306  Malice is hatred, ill-will, or a vengeful or purposeful disregard of the 
rights of other people.307   
 
What is injunctive relief? 
 
Injunctive relief is a court order that commands or prevents a specific action by your 
employer.308 Such relief includes remedies such as reinstatement to employment.309  
 
 
 
 
 



What are some examples of ‘other appropriate relief’? 
 
Other appropriate relief includes remedies such as back pay (pay you would have 
received had you been employed), reimbursement for lost fringe benefits with interest, 
front pay (pay you would have received in the future if reinstatement is not practical or 
reasonable under the circumstance), and reasonable attorney's fees and court costs.310   
 
If I am not satisfied with the result in court, can I appeal? 
 
Yes.  Your complaint will initially be tried by the Court of Common Pleas of the county 
in which you filed.311  If you are not satisfied with the decision, you may file an appeal 
with the Ohio Court of Appeals.312  If the Court of Appeals reviews and upholds the 
unfavorable decision, you may then file an appeal with the Ohio Supreme Court.313



 
Isn’t Sex Discrimination Illegal? - Family Medical Leave Act 

 
The Family Medical Leave Act of 1993 requires employers to give employees up to 12 
work weeks of unpaid leave during any 12-month period for the birth of a newborn child, 
the adoption of a child, the placement of a foster child, to care for a spouse, child, or 
parent with a serious health condition, or for a serious health condition.314  Employers are 
prohibited from retaliating or discriminating against employees who take leave under the 
FMLA.315  The language of the FMLA can be found at the Department of Labor 
website.316 
 

What Does The Law Say? 
  
Where is the federal law regarding sex discrimination in employment found? 



 
The Family Medical Leave Act of 1993 requires employers to give employees up to 12 
work weeks of unpaid leave for the birth of a child, to care for a parent with a serious 
health condition, or when an employee has a serious health condition.317 
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