Illinois- Introduction

This information is intended to familiarize women with employment discrimination law
in Illinois, so that they may assess the strengths of any claims they may have, and educate
them as to their rights so that they may informatively talk to their employers. Generally,
the Illinois Human Rights Act (IHRA) makes it illegal to treat women differently than
men in employment. While the focus here is on sex, it should be noted that the I[HRA
also makes it illegal to discriminate based on race or color, sexual orientation, physical or
mental disability, religion, age, ancestry or national origin. Women should read the Filing
Procedures section to understand the process involved in bringing a claim and what
remedies they should expect.

Anyone seriously considering taking legal action should consult an attorney. Women
should also be aware that those who take their cases to court are not often successful, and
large awards are rare. Women may be more successful pursuing alternative dispute
resolution methods such as those offered the Illinois Human Rights Commission (IHRC),
where all claims must begin.



Illinois — What Does the Law Say?'

Where is the law regarding sex discrimination and failure to promote in Illinois
found?

Employment discrimination is covered by Article 1 §17 and §18 of the Bill of Rights of
the Illinois state constitution. Section 17 states that, “all persons shall have the right to be
free from discrimination on the basis of race, color, creed, national origin and sex in the
hiring and promotion practices of any employer.” Section 18 more broadly states that,
“the equal protection of the laws shall not be abridged on the account of sex by the State
or units of local government and school districts.” > In addition, employment
discrimination is also prohibited by the Illinois Human Right Act (“IHRA”). IHRA
considers it to be a civil rights violation for any employer to refuse to hire, segregate, or
act with respect to recruitment, hiring, promotion, renewal of employment, privileges or
conditions of employment on the basis of unlawful discrimination.

What is an employee under the Human Rights Act?

An employee is defined as any individual performing services for money within the state
for an employer.* A domestic servant in a private home does not qualify as an employee.

What is an employer under the Human Rights Act?

An employer is defined as any person employing 15 or more employees within Illinois
during 20 or more calendar weeks within the calendar year of the incident. However, in
some special instances, even if fewer than 15 employees are employed, the agency will
qualify as an employer. These instances arise when the employer is the state or any
political subdivision, municipality or government unit or when the employer is a party to
a public contract (meaning the employer has a contract with the state).’

Are women a protected class?

Yes. Article 1 §17 and §18 of the Bill of Rights of the Illinois State Constitution prohibits
discrimination on the basis of sex. Under the Illinois Human Rights Act, discrimination
on the basis of sex is also prohibited.’

What is illegal?

Under the Illinois Human Rights Act, it is illegal to do any of the following: refuse to hire
an applicant, fail to promote an employee, or fire an employee, on the basis of gender.’
Sexual harassment, pregnancy discrimination, and retaliation are also prohibited activities
under the Illinois Human Rights Act.

Is there a federal law about sex discrimination?

Yes, under Title VII, discrimination on the basis of sex is prohibited.



How does the state law compare with the federal law in terms of coverage?

The Illinois Human Rights Act is based on Title VII, so the requirements you must meet
to sustain a suit under the two are almost identical.

Is it ever okay for my employer to discriminate with regards to hiring or
promotion?

Under the Illinois Human Rights Act, it is never okay for an employer to discriminate on
the basis of sex. However, nothing in this Act prohibits employers from making an
employment decision on a bona fide basis. This means that your employer must make its
hiring or promotion decisions based on your qualifications. Under the IHRA, an
employer is also allowed to make hiring and promotion decisions based on ability tests
and merit systems (as long as these systems do not have the effect of unlawful
discrimination.)

What must I prove to win my case?

In order to prove your case you must show the following:

(D) You are a member of the protected class;

2) You applied for and were denied an open position;

3) You were rejected for the position despite your qualifications; and,

4 After you were rejected, the position remained open and the employer continued

to seek applicants with your qualifications.®

In other words, in order to succeed in court, you must prove each one of the elements
listed above. This means that the burden of proving the case is on you.” You will be
called the plaintiff in this case, because you are the one bringing the suit into court.

Once you have proven your case, your employer must articulate a legitimate, non-
discriminatory reason for its action. For example, in a failure to promote situation, the
employer can cite a seniority or merit system or demonstrate a legitimate business reason
for not promoting you. In a failure to hire situation, they can show that they hired
someone more qualified than you. If the employer is able to articulate a non-
discriminatory reason for their action, you must then prove that the reason is pre-text.
Pretext is a false reason given by your employer to cover up the real reason for the
discrimination.'® Pretext can be shown by presenting evidence that your employer
intended to discriminate. Examples of evidence include a record of past practices or by
proving that the reason offered by your employer does not stand.

What is the time limit (“statue of limitations”) for filing a claim?

You must file your claim within 180 days of the alleged discrimination.



Who enforces the law?

The Illinois Department of Human Rights (IDHR) enforces the Human Rights Act.
IDHR has three locations in Illinois. To file a charge, you can contact any of the three
locations. You can reach them through the web at their website."'

What are the filing procedures?

If you think that you have been subjected to discriminatory practices, you may file a
charge with the Illinois Department of Human Rights. The process takes some time. The
Human Rights Act requires that the Department make a finding within 365 days after the
filing of the charge. If it has been 365 days and no action has been taken, you have an
additional 30 days to file a complaint with the Human Rights Commission. Otherwise,
the complaint will be dismissed. For more information, please see “How Do I File A
Claim?”."?

What type of remedies can I seek?

Remedies can include back pay (money your employer owes you from not paying you
what it should have), lost benefits, emotional damages, hiring, promotion and attorney’s
fees and costs. No punitive damages are available under the Act."> For more information
please see "What Am I Entitled to if I Win?



Illinois — Unequal Pay
It Happened to Me: A Real Story

Maureen was upset when she found out a co-worker, Mr. Hansen, was making more than
she was for doing the same work. The unequal pay was easy for Maureen to prove — she
just had to show the difference between her salary and Mr. Hansen’s to the court.
However, her employer denied that Maureen’s and Mr. Hansen’s jobs were the same,
because they did not require “equal skills, effort, and responsibility.” Maureen had to
persuade the court that it was more likely than not that the two jobs were similar enough
to be paid the same salary. To demonstrate that the two jobs were alike, Maureen
presented an office memo that described Mr. Hansen’s job requirements, and compared
them to her own day-to-day duties. The court found that both workers did basically the
same thing - hiring asbestos workers and scheduling them to work at various job sites.
As a result, Maureen’s employer was unable to prove that the two positions were
different in kind or responsibility. Since the defendant could not demonstrate that the pay
difference was due to seniority, merit, quality or quantity of work, or any other factor not
based on gender, Maureen won her claim and was awarded $440. She was fired soon
after, but was not able to prove that she was retaliated against.

Maureen Leeson v. Midwest Asbestos Removal Service, WL 407830 (Il1l. Hum. Rts. Com.
1997).

What do Equal Pay cases require me to prove?

Equal Pay cases require plaintiffs to prove that:

1) Higher wages were paid to a male employee;'*

2) For equal work'® requiring substantially similar skill, effort and responsibilities; and,'®
3) The work was performed under similar working conditions."’

Can I bring a claim for pay discrimination under Illinois law?

Yes. Illinois passed the Equal Pay Act of 2003 to address the problem of unfair, lower
wages that women earn when compared to men doing the same work.'® However, you
cannot file a claim if the employer has 3 or less employees, or if the pay difference is
based upon a merit system, seniority, a system that bases pay on the worker’s
quantity/quality of production, or any factor not based on gender."

Can I be fired by my employer for bringing an Equal Pay Act claim against
him/her?

No. According to the law, employers are prohibited from firing individuals who exercise
their rights under the Equal Pay Act.” If you have been fired for submitting an Equal Pay



claim, then you have been discriminated against and you should refer to the “Retaliation”
section.

How do I go about bringing a claim?

The Illinois Department of Labor handles all Equal Pay Act claims in the state.’
However, if your equal pay claim is part of a larger set of discrimination claims (for
example, equal pay and sexual harassment), the case will be referred to the Illinois
Human Rights Commission.”? Complaint forms must be filled out within 180 days after
learning of the pay difference, and must be returned to the Department of Labor’s
Chicago office.”® Forms can be found at the Department’s website, their website®*, under
the “Complaint Forms™ link on the left. The Department is the sole authority responsible
for investigating your claim.”> Claims should be accompanied by two “supporting
documents,” which can include any documentation to support your claim (e.g., an office
memo from your boss promising a raise).*®

Women may bring claims on their own directly in state court, but the process through the
Ilinois Department of Labor is probably faster because of the degree of specialization.”’
However, if you learned of the pay difference more than 180 days ago, you should pursue
you claim in state court where you have three years to make a claim.’

What happens when I bring a claim?

The Department of Labor will send a notice to your employer that they are conducting an
investigation. Your employer will then have 30 days to respond to the Department with
information that is relevant to the case including, for example, wages of employees.”’ The
Department investigation of your claim could include in-person visits by Department
workers, letters, phone calls, et

The Department will then notify you when it receives the employer’s response and will
provide you with a copy. You will be given 30 days to complete a written “rebuttal” or
answer to what your employer had to say.’' If you do not submit your rebuttal, the case
will be dismissed.* Also, you must remain available to the Department for investigation
procedures, including interviews and conferences; if they cannot locate you, your case
will be dismissed.”

What happens at a “fact-finding conference?”

The Department may bring you and your employer together for a fact-finding conference
during which it will discover evidence, explain the current status of the investigation, and
explore the possibility of settlement.** You will be told about the conference at least 10
days in advance. You are allowed to bring an attorney, though the presence of an
attorney is not required.”

So what happens when the investigation is complete?



If the Department of Labor finds “reasonable cause” to support your case, you can try to
settle the case with your employer out of court or sue your employer upon the
Department’s recommendation.**If the Department does not find “reasonable cause” to
support your case, your complaint will be dismissed.?’

What do I get if I win my case?

You can get “back pay” (money your employer owes you from not paying you what it
should have), as well as any other relief that the court or a settlement deems
appropriate.*®

Can I appeal my case if the Department finds there is no “reasonable cause” to
support my case?

Yes, but you must do so within 15 days of the Department’s written decision by sending
a written notice marked “Request for Informal Hearing” to the Department’s Chicago
office.*” If the Department believes your case might have merit after all, it can be tried
before an administrative judge.*’



Illinois — Sexual Harassment
It Happened to Me: A Real Story

Linda was hired by the Illinois Department of Corrections (“Department’) in August
1978. After a few years between other sub-divisions, she became a public information
officer in 1981. Linda filed a claim against her supervisor, Nicholas, for sexual
harassment in May of 1984. Over the course of three years, Linda suffered verbal abuse
by her supervisor. She testified that her supervisor referred to women in a derogatory and
sexual manner, depending on whether he thought they were attractive. Linda also testified
that her supervisor would bring inappropriate merchandise catalogues into work, asked
workers to make long distance phone calls to pornographic services, and even asked
Linda whether she was raising her daughter to be a “porno star.”

Linda filed a sexual harassment claim against the department. Beginning in May 1984,
Linda also brought a tape recorder to work and placed it on her desk. After being accused
of illegally taping conversations, she was placed on suspension and ultimately discharged
in August of 1984. At the hearing before the Human Rights Commission (HRC), Linda,
in addition to testifying on her own behalf, presented the testimony of other employees
who either worked with or under her supervisor. Linda won her case before the HRC
after proving the comments constituted a “hostile work environment.” She also won on a
retaliation claim and was awarded $81,465.27 for back pay and $23,131.50 for lost
benefits.

State of lllinois v. Human Rights Commission, 534 N.E.2d 161 (I1l. App. 4d 1989).
I think I am being sexually harassed at work, how do I prove it?

Sexual harassment exists when an employee experiences:

1) Sexual verbal or physical conduct;

2) Unwelcome by the individual alleging sexual harassment;

3) Having the purpose or effect of either: a) substantially interfering with the individual’s
work performance; or b) creating an intimidating, hostile, or offensive working
environment.*'

There are two forms of sexual harassment: Quid Pro Quo and Hostile Work Environment.
What does “Quid Pro Quo” sexual harassment look like?

Quid Pro Quo is a form of sexual harassment where an employee’s refusal to submit to
their employer’s sexual demands or inappropriate conduct can form the basis for

termination or employment decisions taken against the employee.*

What does “Hostile Work Environment” sexual harassment look like?



“Hostile Work Environment” sexual harassment involves a pattern of sexual misconduct
by a co-worker that has is intended or results in “substantially interfering with an
individual's work performance or creating an intimidating, hostile or offensive working
environment.””

How do I show that sexual harassment created a hostile work environment or
affected my ability to work?

This can be done in several ways. For example, you can introduce evidence about events
at the office, the context in which the comments were made, the nature and frequency of
the comments or behavior,** or any complaints made to your supervisor or boss.*

How do I show that my employer knew what was going on?

In Illinois, the employer will be held responsible for any harassment done by a supervisor
or manager, even if the employer did not know about the harassment.*®

My employer has fewer than 15 employees — is there anything I can do?

Unlike other discrimination, an employer is liable for sexual harassment in Illinois even if
it employs only one employee.*’

Can I file a claim against my co-worker if he is not my boss or supervisor?
No. Your employer (i.e. a supervisor or manager) must be made aware of the sexual
harassment. The employer must then take reasonable action to correct the behavior or the

employer will be held responsible for the sexual harassment.*®

I complained to my employer and they reprimanded the harasser. Can I still file a
claim?

Yes, depending on whether or not your harasser was your supervisor or manager. If that
is the case, you may still bring a claim under Illinois law. If s/he were your co-worker,
the court will look at the reasonableness of your employer’s handling of the situation.*’
What if my harasser is also a woman?

This does not matter because same-sex sexual harassment is recognized in Illinois.*

Is one incident of sexual harassment sufficient basis for a claim?

One incident is generally not sufficient for a claim of hostile work environment

harassment.”’ However, quid pro quo harassment could possibly be proven with only a
single incident if the act was severe and extensive.



What if the harassment has been going on for a long time?

You should act as soon as possible. Illinois requires you to file within 180 days of the last
incident of harassment. If you do not file within 180 days, the charge will be dismissed.™
Your employer must answer the allegations within 60 days or risk an automatic judgment
in your favor.”® For a claim of “hostile work environment” sexual harassment, you can
bring in events or behavior that occurred outside of the 180 day time limit, as long as one
of the events is within the 180 day period.’*

Can I get damages for emotional distress?

If the emotional distress is because of the sexual harassment at work, you must file a
complaint with the Illinois Department of Human Rights (IDHR), which allows for
emotional distress damages in the term “actual damages” found in the statute.’

You may bring a claim for emotional distress directly to court without going through the
IDHR if your emotional distress is not related to a discrimination claim.’® In that case,
every part of your emotional distress claim needs to be shown to be independent of the
sexual harassment claim.’’
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Illinois — Pregnancy Discrimination
It Happened to Me: A Real Story

Kim was a saleswoman in the accessories department at Lord and Taylor department
store in Chicago, Illinois. Kim worked at the store for three years prior to becoming
pregnant. During her first trimester, Kim was experiencing severe morning sickness
which caused her to be tardy to work several times. As a result of her tardiness, Kim was
put on probation, but during her probation period Kim continued to experience morning
sickness and was tardy several more times. After the probation period ended, and on the
day before Kim was to go on maternity leave, she was fired. Kim’s boss told her she was
being fired because she did not think that Kim would return to work after her child was
born. Despite the fact that Kim was able to show that her boss discriminated against her,
she ultimately did not prevail because she was unable to show that her tardiness was
treated any differently than the tardiness of other non-pregnant employees.

Troupe v. The May Department Stores Company, 20 F.3d 734 (7™ Cir. 1994).
What is pregnancy discrimination and does Illinois law cover it?

Pregnancy discrimination occurs when a woman is discriminated against because she is
pregnant, suffering from some pregnancy-related illness, or is suspected of becoming
pregnant in the future.

Under the Illinois Human Rights Act, women are protected from being discriminated
against based on pregnancy.”® The Illinois Human Rights Act prohibits discrimination on
the basis of sex, and courts have found that sex encompasses pregnancy because it is a
condition unique to the female condition.”

Under federal law you are also protected from being discriminated against under the
Pregnancy Discrimination Act (PDA) and the Family Medical Leave Act (FMLA).

I think I am being impacted or treated differently because of my pregnancy? How
do I prove it?

To prove that you have been discriminated against because you are pregnant you must
prove the four following factors:

(1) You are a member of the protected class (as a woman you are member of a protected
class);*

(2) You met your employer’s expectations®'(this can be shown through performance

evaluations, raises or promotions. If you plan on bringing a suit you should keep a record
of such material and any feedback you receive from your superiors);
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(3) You were subject to adverse action®’Adverse action can include being fired, demoted,
passed over for a promotion or not being hired for a position; and,

(4) Other similarly situated employees who were not members of a protected class were
treated more favorably. *

If you are able to prove all four of the factors above, then your employer must show that
you were fired for a legitimate non-discriminatory reason that was not pre-textual. Pre-
text is a false reason given by the employer for the action to cover up the real
discriminatory reason for the action. If your employer puts forward a legitimate non-
discriminatory reason, you must show that their reason is pre-textual. If you are able to
do this, you will have a valid claim in court and a chance of succeeding on your case.**

I just found out that I’m pregnant, should I tell my employer?

It is your personal decision whether or not to tell your employer. However, if your
employer does not know about your pregnancy and you suffer an adverse action, you will
be hard pressed to prove that your pregnancy motivated your employer’s action. In order
to prove your case, you must show that your adverse action was motivated by employer’s
discriminatory intent, and this is usually shown by a short time span between employer’s
knowledge of your condition and adverse action.”” Also, under the Family Medical
Leave Act (“FMLA”) you are required to give your employer 30 days notice when the
leave is reasonably foreseeable. Pregnancy leave would be reasonably foreseeable.’® For
more information about the FMLA, please see “Family Medical Leave Act” under the
Federal Laws section.

Can I ask my employer to make accommodations for me on account of my
pregnancy?

Under the IHRA and the PDA, the employer is required to ignore the employee’s
pregnancy. In other words, while you may ask for accommodation (such as a reduced
work schedule), your employer is not required to meet your requests because they are
only required to treat you like all other non-pregnant employees.®’

For what amount of time can I take leave because of pregnancy?

Under the Family Medical Leave Act (“FMLA”), employers are required to give you up

to 12 weeks of leave if you have worked for you employer for 12 months and for at least
1,250 hours.®® However, the FMLA only applies to employers who employ more than 50
employees.®” For more information about the FMLA, please see “Family Medical Leave
Act” under the Federal Laws section.
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What happens to my job while I am on pregnancy leave?

While on FMLA-approved leave, your job is still yours. Upon return from FMLA leave,
you must be restored to your original job, or to an equivalent job with equivalent pay,
benefits, and other terms and conditions of employment.”’

Can my employer deny me pregnancy leave?

If you employer is covered by FMLA (meaning they employ more than 50 employees)
they cannot deny you 12 weeks unpaid leave.”' However, if you work for a smaller
company that is not covered by the FMLA, it is their decision whether or not to grant you
the leave.

I’ve been missing a lot of work due to prenatal check-ups or pregnancy-related
complications; can my employer fire me for this?

Under both the IHRA and the federal PDA, an employer is required to treat pregnant
employees like all other employees. An employer is not required to overlook your
absences if they do not overlook the absences of non-pregnant employees.’” If you have
excessive absences as a result of your pregnancy, whether it be for doctor’s appointments
or morning sickness, you can be fired.”

Is my employer required to pay me while I am on pregnancy leave?

No, under the FMLA, all leave is unpaid. However, in certain circumstances and
depending on your employer, you can use accrued sick and vacation time to be paid for at
least a portion of your leave.’

I’m pregnant but not showing yet and I have an upcoming interview, do I need to
disclose the fact that I’m pregnant?

Under the FMLA, you have to be employed by your employer for 12 months in order to
be eligible for leave,” so if you are already pregnant you might want to disclose this
information to your potential employer in order to negotiate leave time. However, you
are not required to disclose that you are pregnant if you do not want to.”®

Does my employer’s health insurance have to cover the medical costs of my
pregnancy?

A covered employer is required to maintain group health insurance coverage for an

employee on FMLA leave, whenever such insurance was provided before the leave was
taken and on the same terms as if you had continued to work.”’
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Can my employer treat me differently because I am unmarried and pregnant?

No, an employer can not treat you differently because you are married irregardless of
whether you are married or not. Under the IHRA and the PDA you have to be treated the
same as all non-pregnant employees.”®

Does it matter how long ago the discrimination occurred?

Yes. You must file within 180 days from when the incident occurred.” Employers must
answer the allegations within 60 days or risk a default judgment.™

What options do I have if I my employer has fewer than 15 employees?

The Illinois Human Rights Act generally does not apply to employers with less than 15
employees.'® The exceptions are the State of Illinois, other Illinois government agencies,
any company with a public contract, apprenticeships, and training committees, which
have no requirement about the number of employees.'” Certain employers such as
religious corporations, associations, non-profits, and educational institutions are
excepted.'®

For leave purposes, if you your employer employs fewer than 50 employees then you are
not guaranteed maternity leave.”!
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Illinois — Discriminatory Hiring
It Happened to Me: A Real Story

A female accountant, Linda, sued her employer for not providing her a promotion
opportunity. Linda was angry because she claimed that her firm had withdrawn her name
from partnership consideration simply because she was female. Linda had a very strong
case because she could show that she was qualified for the position. She had worked for
the company for ten years, she had received positive employee evaluations from her
supervisors, and she had previously been recommended for partnership status by her
firm’s Chicago and New York offices. In addition, Linda could show that the partnership
positions were given to males, and that the firm had a policy of limiting the number of
females hired out of college. Based on the strength of this evidence, Linda’s case was
strong enough to go to trial. The case was settled out of court.

Seitz v. Peat Marwick Main & Co.704 F.Supp. 157 (N.D.I11.,1989.)
Under what law is discriminatory hiring and promotion regulated?

Employment discrimination on the basis of sex is prohibited under Article I §§ 17-18 of
the Illinois State Constitution.*® All actions are brought under the Illinois Human Rights
Act 775 ILCS 5/1-101-102% (IHRA).* The THRA is your exclusive avenue for
employment discrimination claims; in other words, if you have a claim for emotional
distress which resulted from discrimination, the IHRA is the only state remedy.®

I wasn’t hired and I think it is because I am a woman, How do I prove it?

In order to prove your case you must show the following:
(1) You are a member of the protected class™
(2) You applied for and were qualified for the open position®’
(3) You were rejected for the position despite your qualifications™
(4) After you were rejected the position remained open and the employer continued to
seek applicants of your qualifications®’

How do I prove that I am a member of a protected group?

Under Article 1 §§17-18 of the Bill of Rights of the Illinois State Constitution and the
Human Rights Act, gender is a protected class.”

Must I prove that I didn’t get the job or promotion because of my sex and not my
qualifications? If so how?

If you have direct evidence of something discriminatory that your employer said (for
example, a person on a hiring committee says “we need a man”), the employer will have
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to persuade the court that the same decision would have been made, regardless of the
discriminatory evidence against them.”'

However, if you do not have such direct evidence (and most people do not), you must
first prove what is called your “prima facie case,” which is set out above.’*

After you have proven that you were qualified for the position, the employer will have
the opportunity to present a non-discriminatory reason for either not hiring or not
promoting you, such as saying that the person who was promoted had superior job
performance.

After the defendant has put forward a non-discriminatory reason, you must prove that the
reason they offered is false (what lawyers call “pretext”). Pretext can be shown by
persuading the court that a discriminatory purpose is more likely than not what motivated
the employer’s decision.”* This could be shown by evidence such as a record of the
employer’s past practices.” For example, you could show that your employer typically
went through a certain series of procedures before making a promotion, but failed to do
SO in your case.

Does it matter when the discrimination occurred?

You must file the complaint within 180 days of the alleged discrimination taking place -
if you fail to file within 180 days, the statute of limitations will run and you will lose the
right to make that claim.”®

What options do I have if my employer has fewer than 15 employees?

Under the Human Rights Act an employer is someone who employs more than 15
persons.”” However, under the Act there are certain exceptions, where employers who
employ fewer than 15 persons are covered. These exceptions apply to the state,
municipalities, other government units (like school districts) and any entity that has a
public contract (i.e. a contract with the state).”®
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Illinois — Discriminatory Firing
It Happened to Me: A Real Story

Cynthia worked for Wal-Mart as a night receiving associate from February 1993 to June
1995. She worked with 10 to 15 male employees. Cynthia testified that the male
employees would make derogatory remarks to her. She complained to a manager in
March of 1995, but the behavior continued. In June 1995, Paul told Cynthia and the other
employees that a shipment of fans was to be unloaded and kept separate from other
merchandise. Cynthia tried to separate the fans according to her supervisor's instructions,
but some of her male coworkers placed other merchandise on the fans' pallets. When she
tried to stop them, they taunted her. Cynthia told Paul that she was tired of the way she
was being treated and explained that her male coworkers were mixing up the
merchandise on the pallets. She told Paul that she was too upset to continue working that
night and wished to go home. Cynthia advised Paul that if the harassment did not stop she
would have to consider giving her two-week notice. Paul then unlocked the door and
walked Cynthia to her car.

When Cynthia returned to work on her next scheduled work night, Paul told her that she
was fired for leaving work without permission. Cynthia's coworkers who had taunted her
and mixed up the merchandise on her pallets were not disciplined in any way. Less than
two weeks later, Cynthia filed a charge of discriminatory firing on the basis of sex against
Wal-Mart. At the hearing before the Human Rights Commission (HRC), Cynthia proved
that she is a member of a protected class, that she was performing her job satisfactorily,
that she was fired despite performing satisfactorily, and that a similarly employee who
was not a member of the protected group was not also fired. Cynthia gave evidence that
one of her co-workers, John, was not fired for leaving work early.

Wal-Mart Stores Inc., v. Human Rights Commission, 717 N.E.2d 552
I think I was fired because I’m a woman, how do I prove it?

To show that you were fired because of your sex you must prove the following four
factors:

1. You are a member of the protected class (meaning you are a woman)®”

2. You were performing your job satisfactorily'*

3. You were fired despite the adequacy of your job performance'”’

4. Similarly situated employees who were not members of the protected group were

not fired'*

a. For example, if you are fired for leaving early and a male colleague who

also left early is not fired than you could prove this factor.'®?

If you are able to prove all four of the factors above then your employer must then show
that you were fired for a legitimate non-discriminatory reason that was not pre-textual.
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Pre-text is a false reason given by the employer for the action to cover up the real
discriminatory reason for the action. If your employer puts forward a legitimate non-
discriminatory reason then you must show that their reason is pre-textual. If you are able
to do this then you will have a valid claim in court and a chance of succeeding on your

casc. 104

How do I prove that I belong to a protected group?

As a woman you are automatically a member of a protected group under the Illinois
Human Rights Statute.'®’

How do I prove that I performed at an acceptable level?

The court will look at various things to determine whether your job performance was
acceptable among them are you past work evaluations, any increases in pay you have
received, and your educational, knowledge and training level.'” If you plan on bringing a
claim you should keep a record of the above mentioned materials as well as a record of
the date and details of anything you believe to be discriminatory behavior.

How do I show my employer did not discharge a similarly situated employee?

You must show that a similarly situated employee (a male) engaged in the same or
similar behavior and was not subject to adverse action. For example, the male employee
left work early and was subject to a performance review and a second chance while you
left early and were fired.'”’

What if I resigned or quit my job?

You might have a claim for constructive discharge.'” Constructive discharge occurs
when employer deliberately makes working conditions so intolerable as to force
employee's involuntary resignation.'*

How do I prove constructive discharge?

Constructive discharge is illegal under the Illinois Human Rights Act. To prove it, the
court must be satisfied that a reasonable employee in your employment situation would
have felt forced to quit work.''’ This means that common occurrences at work, such as
stares and occasional off-color remarks, probably won’t help your claim because
reasonable employees are expected to put up with this kind of behavior. You will have to
show that your work environment went beyond everyday annoyances.'"'
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Does it matter when the discrimination occurred?

Yes. You must file within 180 days.''? Employer must answer the allegations within 60
days or risk a default judgment.'"

What options do I have if I my employer has fewer than 15 employees?

The Illinois Human Rights Act generally does not apply to employers with less than 15
employees.''*The exceptions are the State of Illinois, other Illinois government agencies,
any company with a public contract, apprenticeships, and training committees which
have no requirement about the number of employees.''” Certain employers such as
religious corporations, associations, non-profits, and educational institutions are
excepted.''

If I prove my wrongful termination claim, what kind of remedies am I entitled to?

There are many options depending on your specific situations. Among the possible
remedies are getting your job back or stop a transfer, receive back pay (money your
employer owes you from not paying you what it should have) and any lost benefits,
seniority, attorney and expert witness costs in addition to possible emotional damages.
The employer will also pay civil penalties between $10,000 to $50,000 and be made to
submit reports detailing how it is complying. Awards of interest on your actual damages
from the date of the civil rights violation is also recoverable.'"’

If, in the process of filing your complaint, you received an offer in good faith from the
employer to return to the same job with your position restored and resolving your
complaint, you should entertain the thought seriously. Illinois law requires employees to
reduce losses.'"® If you fail to do so, you could forfeit backpay.'"
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Illinois - Retaliation
It Happened to Me: A Real Story

Mary was hired by the Company in 1978 and was the only full-time employee in the
Peoria office. In March of 1981, Mary filed a charge with the Department of Human
Rights (Department) and the Equal Employment Opportunity Commission alleging age
and sex discrimination. She claimed she was denied training and promotion opportunities
which were made available to a younger man. The company received notice of the
discrimination charge on April 3, 1981. Seven days later, Mary was notified by the
Company's president that she was discharged effective April 30, 1981. Mary testified that
when she asked why she was being terminated, the Company’s president stated that she
was being fired for the letter she sent to Chicago. The only letter Mary sent to Chicago
during this period was the discrimination charge submitted to the Department through her
attorney.

An investigator from the Department assigned to Mary's case, recommended to the
Company that it offer to reinstate her to her former position with back pay and seniority.
The Company submitted a settlement offer to Mary in May. The terms of the offer
included reinstatement at her former salary with full back pay and addressed her training
and other work-related concerns. Mary refused to accept the offer. The only thing Mary
wanted that wasn’t in the terms was a raise, which the Company was unwilling to pay.

At the hearing, Department’s administrative judge found that Mary was fired for
retaliation. She won back her job, her seniority, and $7,000 in attorney’s fees and court
costs. Her $7,000 in costs all happened after the Company’s offered her job back under
the terms above. The company appealed the decision saying the Department did not
properly consider its reasons for firing Mary and that Mary shouldn’t have received
$7,000 for fees because she failed to accept the Company’s offer to come back. At court,
the Company was found to have retaliated against Mary, but Mary lost the $7,000 in fees
and partial back pay. She lost because she did not take a good offer from the Company.
The offer would have placed her in as good or better position as she was when she was
fired.

The moral of this story is that you should not reject a good faith offer from an employer
to compensate for the discrimination. In making this decision, you need to compare how
your situation was before you suffered retaliation, and what your situation would be after
accepting the employer’s offer. If the two are equal or if the offer makes your work
circumstances better, you should probably accept the offer. Otherwise, you may have to
forfeit any backpay from the date of the offer and have to pay your own attorney’s fees
and costs.

Heeren Co v. Human Rights Commission 502 N.E. 2d 17 (I1l.App.3d 1986).
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What is retaliation or reprisal, and how do I prove it?

Retaliation is wrongful firing for reporting a workplace violation'* you believe to be
illegal."! For example, if you reported unlawful discrimination based on age, sex, race,
sexual harassment of yourself or another, or if you testified at a hearing against the
company.'**

All retaliation claims are brought under the Illinois Human Rights Act (IHRA) which can
be found at their website.'> The IHRA preempts you from filing a common law claim
based upon the retaliation.'**

How do I prove that I have been retaliated against?

Under the Illinois Human Rights Act to prove retaliation you must show the following:

1) You must show that you engaged in protected activity'*’(meaning that you
reported in good faith what you believed to be unlawful discrimination or activity)

2) You must show that you suffered an adverse action'**(meaning you must show
that you suffered a detriment at work such as a firing or a demotion)'*’

3) You must show that there is a causal connection between the protected activity and
the adverse action suffered.'”® (This must be shown through substantial evidence.
Substantial evidence can take different forms but can be shown by a short time
span between you reporting the conduct and the adverse action and that your
employer knew about the conduct.)

If you are able to prove all of the three of the factors above then your employer must
show that you were fired for a legitimate non-discriminatory reason that was not pre-
textual.'” Pre-text is a false reason given by the employer for the action to cover up the
real discriminatory reason for the action."*® If your employer is able to put forward a
legitimate non-discriminatory reason (they will most likely be able to do so), then you
must show that its reason is pre-textual. If you are able to do this then you will have a
valid claim in court and a chance of succeeding on your case.

For what reasons can I be fired?

You can be fired for a legitimate non-discriminatory reason."*! In other words, weak job
performance, bad attendance record, violation of company policy and tardiness are all
legitimate reasons for which you can be fired.'*

The state of Illinois follows a policy of at-will employment, meaning that your employer
can fire you for any reason as long as it does not violate a clearly mandated public
policy.'*® The test for determining if retaliatory discharge violates a public policy is if it
violates the purpose for which the constitutional or statutory provision was enacted.'**
For example, the IHRA was enacted to prevent workplace discrimination so if you are
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fired in retaliation for reporting discriminatory activity, then the retaliation would violate
a clearly mandated public policy.'*

How do I show that my legally protected interests have been violated?

In order to show that your discharge was in retaliation for you engaging in legally
protected conduct you must prove a causal link between the filing of your cause of action
(or other protected conduct, testifying, etc.) and the adverse employment action suffered.
One way to show this is by showing a short period of time between your filing the
complaint and the adverse action suffered."*® You must also prove that the employer
knew about the protected conduct.

What is an "adverse action"?

An adverse action can include getting fired, being demoted, losing benefits, or being
given less job responsibility."*’

The action must cause a materially adverse change in the terms and conditions of
employment that is "more disruptive than a mere inconvenience or an alteration of job
responsibilities.""*®

For example, if you after you file a complaint you are transferred to another position at
the same level with the same pay and benefits, that does not constitute an adverse action
for retaliation purposes. Also, changing your work shift without a change in your title or
responsibilities does not constitute an adverse action.'* Receiving a warning or a
perforl%ance evaluation does not necessarily constitute an adverse action in and of

itself.

Must I show that my employer knew about my "protected conduct"?

Yes."*! If your employer didn’t know about your protected conduct, then any action taken
against you is not retaliation. The burden is on you to show that you were retaliated
against in response to your protected conduct. If you can not show that your employer
knew about your protected conduct then you will not be able to prove that its legitimate
reason for firing you is pretext.'*

What could my employer do to deny my allegations, and how do I
respond to its denials?

The employer can present a “legitimate non-discriminatory reason” as rebuttal. Common
examples might include unsatisfactory job performance or violation of company
policies.'*

If the employer does present a non-discriminatory reason it is then up to you to show that

the reason the employer provided is not the real reason for your termination. This can be
proven if the employer simply tells you that they are firing you for engaging in protected
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conduct, like testifying in a case against the company. However, usually direct evidence
such as this is unavailable. When such direct evidence is unavailable, though, inferences
can be drawn in the employee’s favor by showing circumstantial evidence that is relevant
to the employee’s situation.'

While Title VII protects victims of sexual harassment from being terminated in retaliation
for reporting harassment, an employee's complaint of harassment does not immunize her
from being subsequently disciplined or terminated for inappropriate workplace behavior.

If I prove retaliation, what kind of remedies am I entitled to?

If you are able to prove retaliation then you have several remedies at hand. You can stop
the adverse action like an unwanted transfer, you can get your job back, you can receive
back-pay, lost benefits, restore lost seniority, and be reimbursed for any attorney and
expert witness costs incurred as a result of trial.'*’

The employer will also pay civil penalties between $10,000 to $50,000 and be made to
submit reports detailing how it is complying. Awards of interest on your actual damages
from the date of the civil rights violation is also recoverable.'*®

If, in the process of filing your complaint, you received an offer in good faith from the
employer to return to the same job with your position restored and resolving your
complaint, you should entertain the thought seriously. Illinois law requires employees to
reduce losses.'*’ If you fail to do so, you could forfeit back-pay.'*®

My employer has fewer than 15 employees — is there anything I can do?

The Illinois Human Rights Act generally does not apply to employers with less than 15
employees.'® For retaliation claims, however, there is no employee minimum, so you can
bring a claim even if your employer has less than 15 employees.'™°

Is there a time limit for when I can file a claim with the HRC?

Yes. You must file your claim within 180 days. Your employer must answer the
allegations within 60 days or risk a default judgment."
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Illinois — How Do I File a Claim?
How do I file a state claim with the Illinois Department of Human Rights?
To file a claim you can visit the office in person in either Springfield or Chicago. Walk-in
interviews are offered Monday through Thursday without an appointment. You may also
contact the office by email, but claims are filed either in person, through the mail or via
fax.
Against whom can I file a claim?
You can file a claim under the Human Rights Act against your employer, employment
agency, or labor organization.'*” If you have a sexual harassment claim, you can file
against an individual or an employer. Remember, you must file your claim within 180
days of the discrimination or risk losing it.'>
If I choose to file a claim, what is expected of me?
If you do choose to file a claim, you will be able to do so after an interview with an
IDHR representative. The representative will discuss with you the options you have
available as well as what is expected of you.'**
How long will the process take?
The IDHR has 365 days from the filing of your complaint to investigate, inform your
employer, hold hearings, and prepare a report either recommending suit or not. That time
period may be extended if both you and your employer agree to do so in writing.'>’

Do I need an attorney?

You do not need an attorney for any part of the IDHR process. You may retain one if you
choose, at your own expense.

What if I can’t afford an attorney?

The IDHR does not recommend any specific private attorney, but it does have a list of
legal aid associations and other organizations that can represent people who want to file a
claim."*® Remember too that you do not need an attorney to file a claim and there is no
fee to file a claim."’

What will my attorney need from me?

If you do choose to have an attorney file for you, the attorney will need to have the
following information:'>®

*  Your full name, mailing address and a phone number;
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* Accurate and complete information--including name(s), address(es) and telephone
number(s)--of the individual(s) or organization that is charged with the
discrimination;

* The most recent date the alleged discrimination;

* Names and contact information for any witnesses; and

* Copies of any relevant documents.

Do I have to contact the IDHR?

Yes if you don’t want to go to the federal agency, the EEOC, you must contact IDHR to
initiate a claim. Even if you do not want to go to court and prefer mediation, that is done
through IDHR as well. If you would rather take your case to the EEOC, you may do so.

Can’t I sue my employer directly without going through the IDHR?

No. Under Illinois law if you want to sue, you must initiate the process through IDHR.
After the IDHR reviews your claim and hears what your employer has to say, it will then
decide whether or not to give you leave to sue. You can appeal their final decision in state
court."” If you wish to take your case to the federal level, you must wait 60 days from the
start of your claim process with IDHR.'®

Who will investigate my complaint?

The IDHR will investigate your complaint. It has the power to look through documents
and records, compel witnesses, and generally discover facts.'®’

What happens after I submit my claim?

The Department will ask you and your employer to consider conciliation (mediation). If
you don’t agree to mediation, it will then conduct an investigation. The Department then
serves your complaint to your employer within 10 days and requires it to respond within
30 days. It will then issue a report stating facts, names and contacts of witnesses,
summary of questionnaires, and documents. The director then determines if there is
substantial evidence. If there is substantial evidence, the IDHR will issue a complaint that
is ﬁle%\;vith the IHRC. If no substantial evidence exists the Department will dismiss your
claim.

What happens if the investigators determine that no “substantial evidence' exists on
which to base a claim?

They will not refer your charge to the IHRC.'®
What happens if I appeal the IDHR’s decision that there is not substantial evidence?

Your appeal goes to the IHRC, where they review the IDHR’s report and any evidence
you presented.'®*
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What happens if the investigator determines that '"substantial evidence" exists on
which to base a claim?

If your claim does have substantial evidence, the department will call a conciliation
conference where you and your employer meet to possibly settle. If no settlement occurs,
the department will refer the complaint to the Illinois Human Rights Commission (IHRC)
for a hearing.'®

The THRC will have 30-90 days after receiving the complaint to hold a hearing where
both you and the employer will appear. The IHRC then will come to a final decision in
writing and its recommendations based on whether it believes there was a civil rights
violation or not."®

What is the difference between mediation and a hearing?
Mediation is a voluntary meeting between you and your employer to see if the issue can
be resolved. By going to mediation neither you, nor your employer, will give up any

rights to pursue the matter further. What is said in mediation will not be disclosed.'®’

What happens if I don’t want mediation or no resolution can be reached through
mediation?

If a solution cannot be found through mediation, the IDHR will then determine if your
claim is valid and, if so, file a complaint with the IHRC.

Can I sue my employer?

Yes, but if the charge is discrimination in employment, you must follow the IDHR or
EEOC procedure before you get to court.

Can I file a federal claim of employment discrimination as well? If so, how?
You can go directly to the EEOC, if you have decided not to go through the state agency.
If you already started the IDHR procedure and wish to take your case to the federal level,

you must wait 60 days from the start of your claim process with IDHR.'®®

What are the advantages and disadvantages of filing a federal claim over a state
claim?

The Illinois Human Rights Act closely follows federal law found in Title VII of the Civil
Rights Act of 1964. It is no surprise then that Illinois courts follow the federal model in
interpreting the Human Rights Act.'®

From a practical standpoint, the IDHR is good for smaller cases where less money is at
stake. It has a mandatory mediation provision. Time is also a factor. IDHR is faster, but it
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is tougher to get an order for cause. If you have no lawyer, stick to IDHR, because federal
procedure is complicated and not all federal judges like to deal with non-lawyers, because
of federal court procedures. However, the Chicago branch of EEOC is said to be the "best
in the country" and procedures allow for some cross-examination, which is more than
IDHR's "investigative" function.'”

Just remember that if you do file federally and then want to go back to state courts, filing
with the EEOC is not a substitute for a final order from the IHRC."”" You will have to
start from the beginning with the IDHR.

How do I contact the IDHR?

You can contact the IDHR by email, phone, fax, mail or in person.
Chicago'"™:
Hours: Monday thru Friday, 8:30 AM - 5 PM.
By phone: (312) 814-4321. TDD: (312) 263-1579
By email: Angelina Huerta@cms.state.il.us
By fax:(312) 814-1436 (Administration)
(312) 814-6251 (Charge Process)
(312) 814-2397 (Compliance)
By mail: Chicago
Department of Human Rights
James R. Thompson Center
100 West Randolph Street, Suite 10-100
Chicago, Illinois 60601

Springfield'”:
By phone: (217) 785-5100
(217) 785-5125 (TDD)
By email: Angelina Huerta@cms.state.il.us
By fax: (217) 785-5106
By mail: Springfield
Department of Human Rights
222 South College, Floor 1
Springfield, Illinois 62704
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Illinois — What Am I Entitled To If I Win?
What am I entitled to if I prove my claim?

Under the Illinois Human Rights Act, if you prove your claim, you can get your job back,
stop a transfer, recover backpay, any lost benefits, seniority, attorney and expert witness
costs in addition to possible emotional distress damages. The employer will also pay civil
penalties between $10,000 to $50,000 and be made to submit reports detailing how it is
complying with the ruling. Awards of interest on the complainant's actual damages from
the date of the civil rights violation is also recoverable.'”

What are damages for emotional distress?

Emotional distress is emotional harm and/or mental suffering. Illinois law allows for
compensation for emotional distress under the “actual damages” provision of the Human
Rights Act.'”

What are attorney and expert witness costs?

First, you do not need an attorney for any part of the process in filing a discrimination
claim. If you choose to have an attorney represent you and you win your claim before the
Human Rights Commission, you can recover costs for your attorney and expert
witnesses.

If I am not satisfied with the result, can I appeal?

Yes. You can ask for a review of the Human Rights Commission (HRC) decision within
30 days.'” The HRC then reviews its own decision. If you want to appeal the HRC
decision to state court, you have 35 days from the date you received the commission’s
final decision.”” Your appeal of the HRC’s decision will be reviewed in the Illinois
Appellate Court.'”®
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